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[Docket ID ED-2018-0OPE-0027]

Student Assistance General Provisions and Federal Family
Education Loan Program

AGENCY: Office of Postsecondary Education, Department of
Education.

ACTION: Final regulations.

SUMMARY: The Secretary establishes new Institutional
Accountability regulations governing the William D. Ford
Federal Direct Loan (Direct Loan) Program to revise a
Federal standard and a process for adjudicating borrower
defenses to repayment claims for Federal student loans
first disbursed on or after July 1, 2020, and provide for
actions the Secretary may take to collect from schools the
amount of financial loss due to successful borrower defense
to repayment loan discharges. The Department of Education
(Department) also amends regulations regarding pre-dispute
arbitration agreements or class action waivers as a
condition of enrollment, and requires institutions to

include information regarding the school's internal dispute



This is an unofficial version. The official version will
be published in the Federal Register.

resolution and arbitration processes as part of in the
borrower's entrance counseling. We amend the Student
Assistance General Provisions regulations to establish the
conditions or events that have or may have an adverse,
material effect on an institution's financial condition and
which warrant financial protection for the Department,
update the definitions of terms used to calculate an
institution's composite score to conform with changes in
certain accounting standards, and account for leases and
long-term debt. Finally, we amend the loan discharge
provisions in the Direct Loan Program.

DATES: These regulations are effective July 1, 2020.
The incorporation by reference of certain publications
listed in these regulations is approved by the Director of
the Federal Register as of July 1, 2020. Implementation
date: For the implementation dates of the included
regulatory provisions, see the Implementation Date of These
Regulations in SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT: For further
information related to borrower defenses to repayment, pre-
dispute arbitration agreements, internal dispute processes,
and guaranty agency fees, Barbara Hoblitzell at (202) 453-

7583 or by email at: Barbara.Hoblitzell@ed.gov. For
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further information related to false certification loan
discharge and closed school loan discharge, Brian Smith at

(202) 453-7440 or by email at: Brian.Smith@ed.gov. For

further information regarding financial responsibility and
institutional accountability, John Kolotos (202) 453-7646

or by email at: John.Kolotos@ed.gov. For information

regarding recalculation of subsidized usage periods and
interest accrual, Ian Foss at (202)377-3681 or by email at:

Tan.Fossled.gov.

If you use a telecommunications device for the deaf
(TDD) or a text telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800-877-8339.

SUPPLEMENTARY INFORMATION:

Executive Summary

Purpose of This Regulatory Action:

Section 455 (h) of the Higher Education Act of 1965, as
amended (HEA), authorizes the Secretary to specify in
regulation which acts or omissions of an institution of
higher education a borrower may assert as a defense to
repayment of a Direct Loan. The regulations at 34 CFR
685.206 (c) governing defenses to repayment were first put
in place in 1995. Those 1995 regulations specified that a

borrower may assert as a defense to repayment “any act or
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omission of the school attended by the student that would
give rise to a cause of action against the school under
applicable State law,” (the State law standard) but were
silent on the process to assert a claim.

In May 2015, a large nationwide school operator, filed
for bankruptcy. The following month, the Department
appointed a Special Master to create and oversee a process
to provide debt relief for the borrowers associated with
those schools, who had applied for student loan discharges
on the basis of the Department’s authority to discharge
student loans under 34 CFR 685.206 (c) .

As a result of difficulties in application,
interpretation of the State law standard, and the lack of a
process for the assertion of a borrower defense claim in
the regulations, the Department began rulemaking on the
topic of borrower defenses to repayment. On November 1,
2016, the Department published final regulations!?
(hereinafter, “2016 final regulations”) on the topic of
borrower defenses to repayment, which significantly

expanded the rules regarding how borrower defense claims

1 81 FR 75926.
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could be originated and how they would be adjudicated. The
2016 final regulations were developed after the completion
of a negotiated rulemaking process and after receiving and
considering public comments on a notice of proposed
rulemaking. In accordance with the HEA, the 2016 final
regulations were scheduled to go into effect on July 1,
2017.

On May 24, 2017, the California Association of Private
Postsecondary Schools (CAPPS) filed a Complaint and Prayer
for Declaratory and Injunctive Relief in the United States
District Court for the District of Columbia (Court),
challenging the 2016 final regulations in their entirety,
and in particular those provisions of the regulations
pertaining to: 1) the standard and process used by the
Department to adjudicate borrower defense claims; 2)
financial responsibility standards; 3) requirements that
proprietary institutions provide warnings about their

students’ loan repayment rates; and 4) the provisions
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requiring that institutions refrain from using arbitration
or class action waivers in their agreements with students.?
In light of the pending litigation, on June 16, 2017,
the Department published a notification of the delay of the
effective date3 of certain provisions of the 2016 final
regulations under section 705 of the Administrative
Procedure Act? (APA), until the legal challenge was resolved
(705 Notice). Subsequently, on October 24, 2017, the
Department issued an interim final rule (IFR) delaying the
effective date of those provisions of the final regulations
to July 1, 2018,° and a notice of proposed rulemaking to
further delay the effective date to July 1, 2019.¢ On
February 14, 2018, the Department published a final rule
delaying the regulations' effective date until July 1, 2019

(Final Delay Rule) .’

2 Complaint and Prayer for Declaratory and Injunctive Relief, California
Association of Private Postsecondary Schools v. DeVos, No. 17-cv-00999
(D.D.C. May 24, 2017).

3 82 FR 27621.

4 5 USC 705.

5 82 FR 49114.

6 82 FR 49155.

7 83 FR 6458.
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Following issuance of the 705 Notice, the plaintiffs
in Bauer filed a complaint challenging the validity of the
705 Notice.® The attorneys general of eighteen States and
the District of Columbia also filed a complaint challenging
the validity of the 705 Notice.? Plaintiffs in both cases
subsequently amended their complaints to include the IFR
and the Final Delay Rule, and these cases were consolidated
by the Court.

In November 2017, the Department began a negotiated
rulemaking process. The resultant notice of proposed
rulemaking was published on July 31, 2018 (2018 NPRM) .10
The 2018 NPRM used the pre-2016 regulations, which were in
effect at the time the NPRM was published, as the basis for
proposed regulatory amendments.

The 2018 NPRM also expressly proposed to rescind the
specific regulatory revisions or additions included in the
2016 final regulations, which were not yet effective.
Accordingly, the preamble of the 2018 NPRM generally

provided comparisons between the regulations as they

8 Complaint for Declaratory and Injunctive Relief, Bauer v. DeVos,
No.17-cv-1330 (D.D.C. Jul. 6, 2017).

9 Massachusetts v. U.S. Dep't of Educ., No. 17-cv-01331 (D.D.C. Jul. 6,
2017) .

10 83 FR 37242.
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existed before the 2016 final regulations, the 2016 final
regulations, and the proposed rule. The Department
received over 30,000 comments in response to the 2018 NPRM.
Many commenters compared the Department’s proposed
regulations to the 2016 final regulations, when the 2016
final regulations differed from a proposed regulatory
change in the 2018 NPRM. The Department also provided a
Regulatory Impact Analysis that was based on the
President’s FY 2018 budget request to Congress, which
assumed the implementation of the 2016 final regulations.

On September 12, 2018, the Court issued a Memorandum
Opinion and Order in the consolidated matter, finding the
challenge to the IFR was moot, declaring the 705 Notice and
the Final Delay Rule invalid, and convening a status
conference to consider appropriate remedies.!!

Subsequently, on September 17, 2018, the Court issued
a Memorandum Opinion and Order immediately vacating the
Final Delay Rule and vacating the 705 Notice, but
suspending its vacatur of the 705 Notice until 5:00 p.m. on

October 12, 2018, to allow for renewal and briefing of

11 Bauer, No. 17-cv-1330.

8
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CAPPS' motion for a preliminary injunction in CAPPS v.
DeVos and to give the Department an opportunity to remedy
the deficiencies with the 705 Notice.!? The Department
decided not to issue a revised 705 notice.

On October 12, 2018, the Court extended the suspension
of its wvacatur until noon on October 16, 2018.13 On October
16, 2018, the Court denied CAPPS' motion for a preliminary
injunction, ending the suspension of the vacatur.!4

In the 2018 NPRM, we proposed to rescind provisions of
the 2016 final regulations that had not yet gone into
effect.!> However, as detailed in the Department’s Federal
Register notice of March 19, 2019, as a result of the
Court’s decision in Bauer, those regulations have now
become effective. This change necessitates technical
differences in the structure of this document, which
rescinds certain provisions, and amends others, of the 2016
final regulations that have taken effect, compared with

that of the 2018 NPRM.

12 Bauer, No. 17-cv-1330.

13 Minute Order (Oct. 12, 2018), Bauer, No. 17-cv-1330.

14 Memorandum Opinion and Order, CAPPS, No. 17-cv-0999 (Oct. 16, 2018).
15 See: 83 FR 37250-51.

16 84 FR 9964.
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In particular, while the 2018 NPRM technically
proposed to amend the pre-2016 regulations (in addition to
proposing that the 2016 regulations be rescinded), these
final regulations, as a technical matter, amend the 2016
final regulations which have since taken effect. Thus, we
describe the changes to the final regulations and show them
in the amendatory language at the end of the document based
on the currently effective 2016 final regulations. We do
this in order to accurately instruct the Federal Register’s
amendments to the Code of Federal Regulations.

With the 2016 final requlations in effect, the
Department initially considered publishing a second NPRM
that used those regulations as the starting point, rather
than the pre-2016 regulations. However, given that the
policies we proposed in the 2018 NPRM were not affected by
the set of regulations that served as the underlying
baseline, and that we provided a meaningful opportunity for
the public to comment on each of the regulatory proposals
in the NPRM and on the rescission of the 2016 final
regulations, we determined that an additional NPRM would
further delay the finality of the rulemaking process for
borrowers and schools without adding meaningfully to the

public’s participation in the process. The Department

10
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addressed the provisions in these final regulations in the
2018 NPRM and afforded the public a meaningful opportunity
to provide comment. For these reasons, despite the
intervening events since publication of the 2018 NPRM, we
are proceeding with the publication of these final
regulations.

Additionally, after further consideration, we are
keeping many of the regulatory changes that were included
in the 2016 final regulations. Some of the revisions
proposed in the 2018 NPRM are essentially the same as, or
similar to, the revisions made by the Department in the
2016 final regulations, which are currently in effect. The
Department is not rescinding or further amending the
following regulations in title 34 of the Code of Federal
Regulations, even to the extent we proposed changes to

those regulations in the 2018 NPRM:
e 668.94 (Limitation),

e 682.202(b) (Permissible charges by lenders to
borrowers),

e 682.211(i) (7) (Forbearance),
e 682.405(b) (4) (ii) (Loan rehabilitation agreement),

e 682.410(b) (4) and (b) (6) (viii) (Fiscal,
administrative, and enforcement requirements), and

e 685.200 (Borrower eligibility).

11
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The Department also did not propose to rescind in the
2018 NPRM, and is not rescinding here, 34 CFR 685.223,
which concerns the severability of any provision of subpart
B in part 685 of title 34 of the Code of Federal
Regulations; 34 CFR 685.310, which concerns the
severability of any provision of subpart C in part 685 of
title 34 of the Code of Federal Regulations; or 34 CFR
668.176, which concerns the severability of any provision
of subpart L in part 668 of title 34 of the Code of Federal
Regulations. If any provision of subparts B or C in part
685, subpart L in part 668, or their application to any
person, act, or practice is at some point held invalid by a
court, the remainder of the subpart or the application of
its provisions to any person, act, or practice is not
affected.

While the negotiated rulemaking committee that
considered the draft regulations on these topics during
2017-2018 did not reach consensus, these final regulations
reflect the results of those negotiations and respond to
the public comments received on the regulatory proposals in

the 2018 NPRM. The regulations are intended to:

12
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e Provide students with a balanced, meaningful borrower
defense to repayment claims process that relies on a
single, Federal standard;

e Grant borrower defense to repayment loan discharges
that are adjudicated equitably, swiftly, carefully,
and fairly;

e FEncourage students to directly seek remedies from
schools when acts or omissions by the school,
including those that do not support a borrower defense
to repayment claim, fail to provide a student access
to the educational or job placement opportunities
promised, or otherwise cause harm to students;

e FEnsure that schools, rather than taxpayers, bear the
burden of billions of dollars in losses from approvals
of borrower defense to repayment loan discharges;

e Establish that the Department has a complete record to
review in adjudicating claims by allowing schools to
respond to borrower defense to repayment claims and
provide evidence to support their responses;

e Discourage schools from committing fraud or other acts
or omissions that constitute misrepresentation;

e Encourage closing institutions to engage in orderly

teach-outs rather than closing precipitously;

13
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e FEnable the Department to properly evaluate
institutional financial risk in order to protect
students and taxpayers;

e Eliminate the inclusion of lawsuits as a trigger for
letter of credit requirements until those lawsuits are
settled or adjudicated and a monetary value can be
accurately assigned to them;

e Provide students with additional time to qualify for a
closed school loan discharge and protect students who
elect this option at the start of a teach-out, even if
the teach-out exceeds the length of the regular
lookback period;

e Adjust triggers for Letters of Credit to reflect
actual, rather than potential, liabilities; and

e Reduce the strain on the government, and the delay to
borrowers in adjudicated valid claims, due to large

numbers of borrower defense to repayment applications.

Summary of the Major Provisions of This Regulatory
Action: For the Direct Loan Program, the final regulations:

e FEstablish a revised Federal standard for borrower
defenses to repayment asserted by borrowers with loans

first disbursed on or after July 1, 2020;

14
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Revise the process for the assertion and resolution of
borrower defense to repayment claims for loans first

disbursed on or after July 1, 2020;

Provide schools and borrowers with opportunities to
provide evidence and arguments when a defense to
repayment application has been filed and to provide an
opportunity for each side to respond to the other's
submissions, so that the Department can review a full

record as part of the adjudication process;

Require a borrower applying for a borrower defense to
repayment loan discharge to supply documentation that
affirms the financial harm to the borrower is not the
result of the borrower's workplace performance,
disqualification for a job for reasons unrelated to
the education received, or a personal decision to work

less than full-time or not at all;

Revise the time limit for the Secretary to initiate an
action to collect from the responsible school the
amount of any loans first disbursed on or after July
1, 2020, that are discharged based on a successful
borrower defense to repayment claim for which the

school is liable;

15
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e Modify the remedial actions the Secretary may take to
collect from the responsible school the amount of any
loans discharged to include those based on a
successful borrower defense to repayment claim for

which the school is liable; and

e Expand institutional responsibility and financial
liability for losses incurred by the Secretary for the
repayment of loan amounts discharged by the Secretary

based on a borrower defense to repayment discharge.

The final regulations for the Direct Loan Program also
include many of the same or similar provisions as the 2016
regulations, which are currently in effect. For example,
both the 2016 regulations and these final regulations:

e Require a preponderance of the evidence standard for
borrower defense to repayment claims;

e Provide that a violation by a school of an eligibility
or compliance requirement in the HEA or its
implementing regulations is not a basis for a borrower
defense to repayment unless the violation would
otherwise constitute a basis under the respective

regulations;

16
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e Allow the same universe of people to file a borrower
defense to repayment claim, as the definition of
“borrower” in the 2016 final regulations is the same
as the definition of “borrower” in these final
regulations;

e Provide a borrower defense to repayment process for
both Direct Loans and Direct Consolidation Loans;

e Allow the Secretary to determine the order in which
objections will be considered, if a borrower asserts
both a borrower defense to repayment and other
objections;

e Require the borrower to provide evidence that supports
the borrower defense to repayment;

e Automatically grant forbearance on the loan for which
a borrower defense to repayment has been asserted, if
the borrower is not in default on the loan, unless the
borrower declines such forbearance;

e Require the borrower to cooperate with the Secretary
in the borrower defense to repayment proceeding; and

e Transfer the borrower’s right of recovery against

third parties to the Secretary.

17



This is an unofficial version. The official version will
be published in the Federal Register.

The final regulations also revise the Student

Assistance General Provisions regulations to:

e Provide that schools that require Federal student loan
borrowers to sign pre-dispute arbitration agreements
or class action waivers as a condition of enrollment
to make a plain language disclosure of those
requirements to prospective and enrolled students and
place that disclosure on their website where
information regarding admission, tuition, and fees is

presented; and

e Provide that schools that require Federal student loan
borrowers to sign pre-dispute arbitration agreements
or class action waivers as a condition of enrollment
to include information in the borrower's entrance
counseling regarding the school's internal dispute and

arbitration processes.

The final regulations also:

e Amend the financial responsibility provisions with
regard to the conditions or events that have or may
have an adverse material effect on an institution's
financial condition, and which warrant financial

protection for students and the Department;

18



This is an unofficial version. The official version will
be published in the Federal Register.

e Update composite score calculations to reflect certain
recent changes in Financial Accounting Standards Board

(FASB) accounting standards;

e Update the definitions of terms used to describe the
calculation of the composite score, including leases

and long-term debt;

e Revise the Direct Loan program's closed school
discharge regulations to extend the time period for a
borrower to qualify for a closed school discharge to
180 days;

e Revise the Direct Loan program’s closed school loan
discharge regulations to specify that if offered a
teach-out opportunity, the borrower may select that
opportunity or may decline it at the beginning of the
teach-out, but if the borrower accepts it, he or she
will still gqualify for a closed school discharge only
if the school fails to meet the material terms of the
teach-out plan or agreement approved by the school’s
accrediting agency and, if applicable, the school’s

State authorizing agency;

e Affirm that in instances in which a teach-out plan is
longer than 180 days, a borrower who declines the

teach-out opportunity and does not transfer credits to

19
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complete a comparable program, continues to qualify,
under the exceptional circumstances provision, for a

closed school loan discharge;

e Modify the conditions under which a Direct Loan
borrower may qualify for a false certification
discharge by specifying that the borrower will not
qualify for a false certification discharge based on
not having a high school diploma in cases when the
borrower could not reasonably provide the school a
high school diploma and has not met the alternative
eligibility requirements, but provided a written
attestation, under penalty of perjury, to the school

that the borrower had a high school diploma; and

e Require institutions to accept responsibility for the
repayment of amounts discharged by the Secretary
pursuant to the borrower defense to repayment, closed
school discharge, false certification discharge, and
unpaid refund discharge regulations.

e Prohibit guaranty agencies from charging collection
costs to a defaulted borrower who enters into a
repayment agreement with the guaranty agency within 60

days of receiving notice of default from the agency.

20
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Timing, Comments and Changes:

On July 31, 2018, the Secretary published a notice of
proposed rulemaking (NPRM) for these parts in the Federal
Register.!'?” The final regulations contain changes from the
NPRM, which are fully explained in the Analysis of Comments
and Changes section of this document.

Implementation Date of These Regulations: Section
482 (c) of the HEA requires that regulations affecting
programs under title IV of the HEA be published in final
form by November 1, prior to the start of the award year
(July 1) to which they apply. However, that section also
permits the Secretary to designate any regulation as one
that an entity subject to the regulations may choose to
implement earlier with conditions for early implementation.

The Secretary i1s exercising her authority under
section 482 (c) of the HEA to designate the following new
regulations at title 34 of the Code of Federal Regulations
included in this document for early implementation

beginning on [INSERT DATE OF PUBLICATION IN FEDERAL

1783 FR 37242.

21
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REGISTER], at the discretion of each institution, or each
lender, as appropriate:

(1) Section 668.172(d) .

(2) Appendix A to Subpart L of Part 668.

(3) Appendix B to Subpart L of Part 668.

The Secretary has not designated any of the remaining
provisions in these final regulations for early
implementation. Therefore, the remaining final regulations
included in this document are effective July 1, 2020.

Incorporation by Reference. In §668.172(d) of these

final regulations, we reference the following accounting

standard: Financial Accounting Standards Board (FASB)

Accounting Standards Update (ASU) 2016-02, Leases (Topic

842)

FASB issued ASU 2016-02 to increase transparency and

comparability among organizations by recognizing lease

assets and lease liabilities on the balance sheet and

disclosing key information about leasing arrangements.

This standard is available at www.fasb.org, registration

required.
Public Comment. In response to our invitation in the
July 31, 2018, NPRM, more than 38,450 parties submitted

comments on the proposed regulations, which included

22
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comments also relevant to the 2016 regulations, the
implementation of which had been delayed.

We discuss substantive issues under the sections of
the proposed regulations to which they pertain. Generally,
we do not address technical or other minor changes or
recommendations that are out of the scope of this
regulatory action or that would require statutory changes
in the preamble.

Analysis of Comments and Changes:

An analysis of the comments and of any changes in the

regulations since publication of the 2018 NPRM follows.

BORROWER DEFENSES - GENERAL (Section 685.206)

Comments: Many commenters supported the Department's
proposals to improve the borrower defense to repayment
regulations. These commenters asserted that the proposed
regulations would provide the necessary accountability in
the system to prevent fraud, while giving borrowers a path
to a more expedient resolution of complaints through
arbitration or a school’s internal dispute processes.

Some commenters claim that the regulations demonstrate
government overreach by creating reqgulations that would add

billions of dollars to Federal spending.

23
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Discussion: We appreciate the comments in support of

the proposed borrower defense to repayment regulations.

We disagree with commenters who state that these
regulations represent government overreach. Section 455 (h)
of the HEA authorizes the Secretary to specify in
regulation which acts or omissions of an institution of
higher education a borrower may assert as a defense to
repayment of a Direct Loan. Section 455(h) of the HEA
states: “Notwithstanding any other provision of State or
Federal law, the Secretary shall specify in regulations
which acts or omissions of an institution of higher
education a borrower may assert as a defense to repayment
of a loan made under this part, except that in no event may
a borrower recover from the Secretary, in any action
arising from or relating to a loan made under this part, an
amount in excess of the amount such borrower has repaid on
such loan.”

The Department is not creating a new borrower defense
to repayment program but rather is revising the terms under
which a borrower may assert a defense to repayment of a
loan, for loans first disbursed on or after July 1, 2020,
which is the anticipated effective date of these

regulations. The Department believes that these

24
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regulations strike an appropriate balance between
attempting to correct aspects of the 2016 final
regulations, that people criticized as federal government
overreach, and the interests of students, institutions, and
the Federal government.

The Department acknowledges that the 2016 final
regulations anticipated that taxpayers would bear a great
expense and seeks to cabin that burden through these final
regulations. The Department generally seeks to decrease
costs to Federal taxpayers and decrease Federal spending
through these final regulations. These costs are more fully
outlined through the Regulatory Impact Assessment section
to follow

Changes: None.

Comments: One group of commenters supported the
regulations for providing a better balance between relief
for borrowers and due process for schools by providing both
parties with an equal opportunity to provide evidence and
arguments and to review and respond to evidence. These
commenters acknowledged that balance is essential to a fair
process. They expressed concern, however, that the

pendulum has shifted too far once again and asserted that

25



This is an unofficial version. The official version will
be published in the Federal Register.

in comparison to the 2016 final regulations, the proposed
regulations, which elevated the evidentiary standard to
clear and convincing, make it too difficult for borrowers
to obtain relief.

Other commenters generally opposed the Department’s
proposed rules concerning the borrower defense to
repayment. One commenter suggested that the proposed rules
would effectively block relief for the vast majority of
borrowers, while shielding institutions from accountability
for their misconduct.

Another group of commenters contended that the NPRM
favors predatory institutions over students, doing so based
upon unsupported assertions and hypotheticals that ignore
and distort data and evidence.

Discussion: We appreciate the commenters’ concern

that, in attempting to strike a balance, the pendulum may
have swung too far, making it more difficult for harmed
borrowers to receive relief. Similarly, the Department
appreciates the commenters’ recognition that the proposed
regulations better balance the rights of students and
institutions alike. In the sections below, we discuss

changes we have made in the final regulations to achieve
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the balance and fairness commenters from all perspectives
encouraged.

For example, and as described below, under the final
regulations, borrowers will be required to demonstrate a
misrepresentation by a preponderance of the evidence
instead of the clear and convincing evidence proposed
alternative standard that was included in the 2018 NPRM.

We disagree with commenters who contend that the
proposed rules would have blocked relief to borrowers who
were victimized by bad actors. Nevertheless, we have
revised the rules to provide a fairer and more equitable
process for borrowers to seek relief when institutions
have committed acts or omissions that constitute a
misrepresentation and cause financial harm to students.
The Department, in turn, has a process to recover the
losses the Department sustains from institutions as a
result of granting borrower defense to repayment
discharges. This process is outlined in subpart G of Part
668, of Title 34 of the Code of Federal Regulations.

We also disagree with commenters that the proposed
rules indicate that the Department sides with institutions
over students, and notes that those commenters used

unsupported assertions and hypothetical examples to support

27



This is an unofficial version. The official version will
be published in the Federal Register.

their comments. We disagree that the proposed regulations
would have shielded bad actors from being held accountable
for their actions. These final regulations send a clear
and unequivocal message that institutions need to be
truthful in their communications with prospective and
enrolled students.

Throughout this document, as in the 2018 NPRM, we
explain the reasons and rationales for these final
regulations using data and real-world examples, while
drawing upon the Department’s experience since the
publishing of the 2016 final regulations. The Department
remains committed to protecting borrowers and taxpayers
from institutions engaging in predatory behavior —
regardless of whether those institutions are propriety,
non-profit, selective, or open enrollment — which includes
misrepresenting an institution’s admissions standards and
selectivity. The proposed and final regulations also
ensure that schools are accountable to taxpayers for losses
from the appropriate approval of borrower defense to
repayment claims. Borrowers continue to have a meaningful
avenue to seek a discharge from the Department, and nothing
in these rules burdens a student’s ability to access

consumer protection remedies at the State level.
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Changes: None.

Comments: Several commenters expressed dismay at the
Department’s 30-day timetable, which the commenters
characterized as accelerated, for considering comments and
publishing a final rule. These commenters felt that a
“rush to regulate” had resulted in a public comment period
that did not give the public enough time to fully consider
the proposals and a timeline that did not afford the
Department enough time to develop an effective, cost-
efficient rule. Another commenter also asserted that we
were following a hastened review schedule and were
inappropriately allowing only a 30-day comment period on an
NPRM that the commenter asserts was riddled with
inaccuracies. The commenter said that, while the APA
requires a minimum of 30 days for public comment during
rulemaking,!® a longer period was needed in this instance to
allow affected parties to provide meaningful comment and
information to the Department. The commenter noted that
the Administrative Conference of the United States

recommends a 60-day comment period when a rule is

18 5 USC § 553(d).

29



This is an unofficial version. The official version will
be published in the Federal Register.

economically significant and argued that this
recommendation is appropriate in this case due to the vast
number of individuals affected by a regulation that
modifies the Department’s responsibilities for over $1
trillion in outstanding loans.

Discussion: We disagree with the commenters who
contend that the Department's timetable for developing
borrower defense to repayment regulations did not give the
public enough time to fully consider the proposals. The
30-day public comment period provided sufficient time for
interested parties to submit comments, particularly given
that prior to issuing the proposed regulations, the
Department conducted two public hearings and three
negotiated rulemaking sessions, where stakeholders and
members of the public had an opportunity to weigh in on the
issues at hand. The Department also posted the 2018 NPRM
on its website several days before publication in the
Federal Register, providing stakeholders additional time to
view the proposed regulations and consider their viewpoints
on the NPRM. Further, the Department received over 30,000
comments, many representing large constituencies. The
large number of comments received indicates that the public

had adequate time to comment on the Department’s proposals.
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Additionally, the 30-day period referenced in 5 USC
553 (d) refers to the period of time between the publication
of a substantive rule and its effective date and not the
amount of time necessary for public comment. The
applicable case law, interpreting the APA, specifies that
comment periods should not be less than 30 days to provide
adequate opportunity to comment.

With respect to the comment concerning inaccuracies in
the NPRM, we address those concerns in response to comments

summarized below.

Changes: None.

Comments: Another group of commenters offered their
full support for our efforts to assist students in
addressing wrongs perpetrated against them by schools that
acted fraudulently or made a misrepresentation with respect
to their educational services. The commenters asserted
that, when students are defrauded, they need to have the
means to remedy the situation. According to these
commenters, colleges routinely overpromise and underdeliver
for their students and must be held accountable to their
students for their failures. These commenters recommended

the Department proactively use the many tools already at

31



This is an unofficial version. The official version will
be published in the Federal Register.

its disposal to uniformly pursue schools throughout each
sector of higher education that are not serving their
students well rather than rely on the borrower defense to
repayment regulations, which necessarily provide after-the-
fact relief for borrowers. The commenters asserted that
addressing a problem before it becomes a borrower defense
to repayment issue should be the first priority, thus
saving current and future students from harm. Another
group of commenters offered a similar suggestion and
proposed that the Department examine the effectiveness of
its gatekeeping obligations under title IV of the HEA as
well as the nature of its relationship with accrediting
agencies and States, to prevent participation by bad actors
in the title IV programs.

Another group of commenters who generally supported
the proposed regulations noted areas of concern or
disagreement. They suggested that we amend the regulations
to provide a “material benefit” to schools that do not have
a history of meritorious borrower defense to repayment
claims. These commenters also propose that the regulations
address the “moral hazard” created by giving students an
opportunity to receive an education and raise alleged

misrepresentations to avoid paying for that education after
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they complete their education. These commenters would like
the Department to mitigate the proliferation of “scam
artists” and opportunists who advertise their ability to
obtain, on behalf of a borrower, “student loan
forgiveness”. They also would like to discourage attorneys
from exploiting students through the Department’s
procedural rules, while harming the higher education sector
and the taxpayers in the process.

Discussion: We agree with commenters who suggest that
a better approach is to stop misrepresentation before it
starts, rather than providing remedies after the student
has already incurred debt and expended time and energy in a
program that does not deliver what it promised. We also
agree the Department should proactively use the many tools
already at its disposal such as program reviews and
findings from those reviews to pursue schools throughout
each sector of higher education that are not serving their
students well. The Department devotes significant
resources to the oversight of title IV participants and
makes every effort to work with accrediting agencies and
States to identify problems early, including identifying
schools that should be prevented from participating in

title IV programs altogether. The Department recognizes
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accrediting agencies, and only recognized accrediting
agencies may accredit institutions so that the
institutions may receive Federal student aid.!? The
Department of Education’s Program Compliance Office has a
School Eligibility Service Group that examines, analyzes,
and makes determinations on the initial and renewal
eligibility applications submitted by schools for
participation in Federal student aid programs.?9 This
Office also performs financial analyses, monitors financial
condition, and works with state agencies and accrediting
agencies.?! The Office monitors schools and their agents,
through on-site and off-site reviews and analysis of
various reports, to provide early warnings of program
compliance problems so that appropriate actions may be
taken.??

We do not believe it is necessary or appropriate, nor
does the Department possess the legal authority, to provide

“material benefit” to schools that follow the law and,

19 20 USC § 1001, et seqg.; 34 CFR 600.2; 34 CFR 600.20; 34 CFR 668.13.
200 U.S. Dep’t of Educ., Office of Federal Student Aid, Principal Office
Functional Statements, available at
https://www2.ed.gov/about/offices/list/om/fs po/fsa/program.html.

21 Id.

22 Id.
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therefore, do not have a history of meritorious borrower
defense to repayment claims. The Department expects that
all schools, in every sector, will engage in a forthright
and honest manner with their prospective and enrolled
students and, therefore, the Department has the discretion
to impose certain consequences upon schools who commit
certain types of misrepresentations, even if an institution
has previously provided accurate information to students.

We agree that a borrower defense to repayment
regulation that is poorly constructed, under the statute,
may create a “moral hazard” by giving students an
opportunity to complete their education and raise alleged
misrepresentations to avoid paying for that education.
These regulations, however, include a process by which the
Department receives information from both a borrower and
the school. The Department will evaluate whether a
borrower defense to repayment claim is meritorious, and the
borrower will receive a discharge only if the borrower
demonstrates, by a preponderance of the evidence, that the
institution made a misrepresentation.

We share the concern of commenters regarding the
proliferation of people described by the commenter as “scam

artists” and opportunists who disingenuously advertise
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“student loan forgiveness” and of some plaintiff’s
attorneys, and others, who seek to exploit borrowers. The
Department, along with the Consumer Financial Protection
Bureau (CFPB) and the Federal Trade Commission (FTC),
receive and investigate consumer complaints regarding
student loan scams. Those investigative functions are
unchanged by these regulations. State consumer protection
agencies and laws also help borrowers in this regard.
Given these additional protections, the Department
maintains that these final regulations strike the right
balance between consumer protection and due process.

The Department also seeks to prevent borrower defense
claims before they arise by disseminating information about
various institutions that will help students make informed
decisions based upon accurate data. As stated here and
throughout the rest of these final regulations, the
Department believes that schools and the Federal government
each play a role in helping students make informed choices
when considering the pursuit of postsecondary education.
We are also aware that research has shown that students
across the socioeconomic spectrum receive insufficient and

impersonal guidance about colleges from their high

36



This is an unofficial version. The official version will
be published in the Federal Register.

schools.?? Evidence also indicates that school selection is
critically important to students’ postsecondary success,
given that students are more likely to persist to
completion or degree attainment if they attend a well-
matched institution.?* Similarly, research has shown that a
student’s choice of major or program may be even more
important than his or her choice of institution in
determining long-term career and earnings outcomes.?> The
Department has created online tools, like the College
Scorecard?® and College Navigator?’?, that provide objective
data across a range of institutional attributes to enable

prospective students and their families to weigh their

23 Alexandria Walton Radford, Top Student, Top School?: How Social Class
Shapes Where Valedictorians Go to College, University of Chicago Press,
(2013) .

24 Audrey Light & Wayne Strayer, Determinants of College Completion:
School Quality or Student Ability?, 35 J. of Human Res. 299-332 (2000).
25 See: Holzer, Harry J. and Sandy Baum, Making College Work: Pathways
to Success for Disadvantaged Students (Washington, D.C.: Brookings
Institution Press, 2017); Carnevale, Anthony, et al,., “Learning While
FEarning: The New Normal,” Center on Education and the Workforce,
Georgetown University, 2015, 1lgyhog479%9ufd3yna29x7ubjn-wpengine.netdna-
ssl.com/wp-content/uploads/Working-Learners-Report.pdf; Schneider,
Mark, “Are Graduates from Public Universities Gainfully Employed?
Analyzing Student Loan Debt and Gainful Employment,” American
Enterprise Institute, 2014, www.aei.org/publication/are-graduates-from-
public-universities—-gainfully-employed-analyzing-student-loan-debt-and-
gainful-employment/.

26 U.S. Dep’t of Educ., College Scorecard, available at
https://collegescorecard.ed.gov/.

27 U.S. Dep’t of Educ., College Navigator, available at
https://nces.ed.gov/collegenavigator/.
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options based upon the characteristics that they deem most
important to their decision-making. While we know that
millions of users access these tools each year, we have
limited evidence on these tools’ potential for impact on
college-related decisions and outcomes. Moreover, we
recognize that some students may be overwhelmed by the
process of parsing through the volumes of information on
potential postsecondary options and have worked to
streamline data sources through the College Scorecard and
College Navigator to make it easier for users to focus on
the criteria they deem most important. Nonetheless, we
believe that, “armed with detailed, relevant information on
financial costs and benefits, students can more fairly
evaluate the tradeoffs of attending a certain institution
and understand the financial implications of their

decisions.”?28

28 Exec. Office of the U.S. President, Using Federal Data to Measure and
Improve the Performance of U.S. Institutions of Higher Education (rev.
Jan. 2017), available at
https://collegescorecard.ed.gov/assets/UsingFederalDataToMeasureAndImpr
ovePerformance.pdf.
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The Department has announced its intent to expand the
College Scorecard to provide program level outcomes data
for all title IV programs, which is the first time such
data will be made available to institutions or consumers.??
We believe that program-level data will be more useful to
students than institution-level data. The Department’s new
MyStudentAid application allows the Department to provide
more information to students who are completing their Free
Application for Federal Student Aid (FAFSA) form online or
interacting with the Department’s Federal Student Aid
office. Accordingly, we can ensure that more students are
presented with useful information about the institutions
included on their FAFSA application in a format that is
user-friendly and does not require them to conduct an
extensive search. Such information will help students
become more informed consumers and, thus, be less likely to

be deceived by an institution that provides information

29 See U.S. Dep’t of Education, Secretary Devos Delivers on Promise to
Expand College Scorecard, Provide Meaningful Information to Students on
Education Options and Outcomes, available at
https://www.ed.gov/news/press-releases/secretary-devos-delivers-
promise-expand-college-scorecard-provide-meaningful-information-
students-education-options-and-outcomes (May 21, 2019); See also: 84 FR
31392, 31408.
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contradictory to the information that the Department makes
available.

Changes: None.

Comments: Many commenters did not support the proposed
regulations, asserting that the proposed rule would
undermine Congressional intent and shortchange students to
benefit corporations with a history of fraud and abuse.
These commenters assert that the 2018 NPRM contained errors
and logical flaws and was colored throughout by a
disturbingly cynical attitude about students, along with a
naively charitable view of school owners and investors.
They argued that the notion that borrower complaints of
fraud result from poor choices in the marketplace and that
information will cure the problem has been rejected by
research and analysis and is not supported by the
structure, text, or legislative history of the HEA. They
further assert that the legislative history does not blame
students for poor choices and recognizes that schools and
the government have a role in helping students avoid poor-
value programs. They predicted that the Department’s
proposed rule would have significant, negative implications
for both defrauded borrowers and taxpayers. Another

commenter predicted that the effect of proposed regulations
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would be to depress the percentage of tertiary-trained
Americans and increase the rate of borrower bankruptcy
filings. This commenter further asserted that the proposed
regulations would lower the value of education in the U.S.
and cause schools to treat students as economic pawns to be
matriculated for profit motives over educational ones.

Some commenters stated that any time limitation should
be waived in cases where borrowers could produce new
evidence to assert a claim or reopen a decision.

Another commenter asserted that the 2016 final
regulations benefit Latino and African American students,
who are disproportionately concentrated in for-profit
colleges and harmed by predatory conduct. This commenter
urged the Department to retain the 2016 final regulations.

Many of the commenters who did not support the
proposed changes urged the Department to withdraw the 2018
NPRM and allow for the full implementation of the borrower
defense regulations published in 2016.

Discussion: We appreciate the concerns raised by the
commenters. Our goal in the NPRM and in these final
regulations is to balance the interests of students with
those of taxpayers. We need to ensure, for instance, that

borrowers receiving relief have claims supported by
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evidence and to protect the taxpayer dollars that fund the
Direct Loan Program. The Department does not agree that
the NPRM portrays students or their behaviors in a negative
manner or is overly charitable to schools and their
investors.

To the contrary, we believe that students have the
capacity to make reasoned decisions and that they should be
empowered by information and shared accountability
expectations. Students are not passive victims; they take
an active role in making informed decisions. We describe
in our response to comments, throughout this document, how
we intend to support students and families in making
informed decisions by disseminating information that will
help students better evaluate their options.30

We disagree with commenters that the proposed
regulations do not align with the HEA or Congressional
intent. Through section 455(h) of the HEA, 20 USC
1087e (h), Congress specifically provided the Department

with the authority “to specify in regulations which acts or

30 See, e.g., U.S. Dep’t of Educ., College Scorecard, available at
https://collegescorecard.ed.gov/; U.S. Dep’t of Educ., College
Navigator, available at https://nces.ed.gov/collegenavigator/.
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omissions of an institution of higher education a borrower
may assert as a defense to repayment of a loan made under
[the Direct Loan Program].” The proposed regulations, and
these final regulations, represent the Department’s
exercise of this authority, as intended by Congress. We
believe that there must be a fair and balanced process for
the Department to evaluate whether a borrower, as a result
of a school’s act or omission, may be relieved of his or
her obligation to repay a Federal student loan as
contemplated by the statute. We disagree with the
commenters that our approach prioritizes schools over
students and believe the approach is justified by the
Department’s obligation to balance the interests of the
Federal taxpayers with its responsibility to student

borrowers under section 455(h) of the HEA.
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We believe we have reached a result in these final
regulations that strikes the best possible balance between
the different interests at hand. More details on the
projected impact of these final regulations are included in
the Regulatory Impact Analysis section of this Preamble.
Further, we discuss in the sections that follow the changes
we have made in the final regulations to achieve the
balance and fairness commenters from all perspectives
encouraged.

We believe that these final regulations will increase
and not lower the value of education in the United States
and do not see how these final regulations would depress
the number of students attending an institution of higher
education. These final regulations establish clear
expectations for schools in their dealings with students,
and greater certainty provides an economic incentive for
schools to flourish and provide better and more diverse
opportunities for students. Borrowers are consumers and
their choices will impact which schools are most desirable
for particular careers and professions. While the
Department cannot regulate the motives of schools, it can,
and will, hold schools accountable for their acts and

omissions.
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Borrowers who are the victims of a misrepresentation
by a deceitful institution will be able to obtain relief
under these final regulations, after the Department has had
the opportunity to weigh information and evidence from all
sides, as discussed further below.

The Department asserts that these final regulations
will benefit, not harm, all students, including Latino and
African American students. These final regulations will
provide more information to students regarding their
borrower defense claims than the 2016 final regulations
and allow students to fully flesh out their claims, as the
process in these regulations more clearly provides a school
with an opportunity to provide responses and information as
to a borrower’s borrower defense application, requires that
the applicant receives a copy of any response that the
school submits, and clearly establishes that the applicant
has an opportunity to reply to the school’s response.

In contrast, the 2016 final regulations allow a school
to submit a response, but did not clearly afford a student

the opportunity to reply to the response.3! Additionally,

31 34 CFR 685.206(e) (3) .
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under the 2016 final regulations, a student has to request
that the Department identify the records that the
Department considers relevant to the borrower defense to
repayment claim, and the Department will only provide the
borrower “any of the identified records upon reasonable
request of the borrower.”32

These final regulations, however, guarantee that the
student will have a copy of the school’s response and all
the documents that the Department considers in adjudicating
the borrower defense to repayment claim. Accordingly,
these final regulations provide a more transparent process
and afford due process for all borrowers no matter where
they enroll in college and irrespective of race, religion,
national origin, gender, or any other status or category.

For the reasons detailed throughout the preamble to
these final regulations, we determined that withdrawing the
2018 NPRM and leaving the 2016 final regulations in place
was not the best long-term approach. The Department has
decided instead to take an approach that applies the 2016

final regulations and these final regulations to applicable

32 I1d.
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time periods. The 2016 final regulations, thus, will apply
to loans first disbursed on or after July 1, 2017 and
before July 1, 2020, and these final regulations will apply
to loans first disbursed on or after July 1, 2020. We
describe our changes to each provision of those regulations

in detail in the pertinent section of the preamble.
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Changes: As explained more fully below, the
Department revises the proposed regulations to allow the
Secretary to extend the limitations period when a borrower
may assert a defense to repayment or may reopen the
borrower’s defense to repayment application to consider
evidence that was not previously considered in two
exceptional circumstances (relating to a final, non-default
judgment on the merits by a State or Federal Court that has
not been appealed or that is not subject to further appeal
or a final decision by a duly appointed arbitrator or
arbitration panel) as described in 34 CFR 685.206(e) (7).

We also add a new paragraph (d) in section 685.206 and
language to section 685.222 and Appendix A to subpart B of
part 685 to clarify that the 2016 final regulations apply
to loans first disbursed on or after July 1, 2017 and
before July 1, 2020. These final regulations will apply to
loans first disbursed on or after July 1, 2020.

Comments: Some commenters expressed concern and
confusion about the structure of the 2018 NPRM,
particularly the regulations the Department used as the
starting point for the preamble discussion and amendatory
language as well as the baseline used for the Regulatory

Impact Analysis. They asserted that using the pre-2016
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regulations as the basis for the amendatory language raises
issues under the APA. They also stated that using the 2019
President's Budget Request as the baseline for the
Regulatory Impact Analysis, raises issues under the APA in
part because the President’s Budget Request assumed the
implementation of the 2016 final regulations.

Discussion: We welcome the opportunity to provide
additional clarification about the structure of the 2018
NPRM and the reasons for the structure. First, with
respect to the amendatory language, the Federal Register
requires amendatory language to be drafted as amendments to
the currently effective text of the Code of Federal
Regulations.3® For that reason, because the effective date
of the 2016 final regulations was delayed, our amendatory
language in the 2018 NPRM was drafted to reflect changes to
the pre-2016 regulatory text. In the preamble, to properly
fulfill our obligations under the APA, we discussed our
proposed changes as related to both the pre-2016 regulatory

text and the 2016 final regulations.

33 See 1 CFR part 21. “Each agency that prepares a document that is
subject to codification shall draft it as an amendment to the Code of
Federal Regulations..”. 1 CFR 21.1.

49



This is an unofficial version. The official version will
be published in the Federal Register.

In the Regulatory Impact Analysis (RIA) section of
this document, we discuss in detail why we were required to
use the President’s 2019 Budget Request as the baseline for
the RIA in the 2018 NPRM.

Changes: None.

BORROWER DEFENSES - CLAIMS (Section 685.206)

Affirmative and Defensive Claims

Comments: Many commenters, and groups of commenters,
advocated for the inclusion in the final regulations of
affirmative borrower defense claims, meaning claims
asserted before a borrower has defaulted on a Federal
student loan. These commenters objected to the proposal
that would have limited the Department’s consideration of
borrower defense claims to those asserted as a defense in
collection proceedings. The commenters noted that limiting
the consideration of borrower defense claims to defensive
claims might encourage some borrowers to default on their
loans to become eligible to file a claim.

Commenters representing military personnel and
veterans noted that limiting borrower defense claims to

defaulted borrowers would fail to recognize the significant
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risk such a limit would place on service members, veterans,
and their dependent family members. The commenters
requested clear and reasonable protections from schools
with predatory practices and misleading promises. These
commenters noted that many jobs held by service members,
veterans, spouses, and their adult children require
government security clearances. Defaulting on a student
loan could result in denial or loss of clearance and,
therefore, a loss of employment. In such instances, the
commenters asserted that the proposed regulations would
increase the likelihood of devastating and, potentially,
cascading consequences for military and veteran families.

Some commenters, who supported the inclusion of both
affirmative and defensive claims, did so with a caveat that
these claims should be combined with a requirement that the
claim be supported by clear and convincing evidence, rather
than a preponderance of the evidence. One commenter, who
supported the inclusion of affirmative claims, did so with
a caveat that these claims should be supported by evidence
that is beyond a reasonable doubt.

One commenter suggested that borrowers whose loan
payments are current should be afforded priority over

borrowers in default in the adjudication process.
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In opposing the proposal to only allow consideration
of defensive claims, several commenters rejected the
Department’s assertion that we did not accept affirmative
borrower defense to repayment claims prior to 2015 and
alleged that the Department’s explanation for proposing
that the final regulation only allow for the consideration
of defensive claims was insufficient. Another commenter
who supported the inclusion of affirmative claims provided
evidence that the Department considered borrower defense
claims before the borrower was in default prior to 2015.

A number of commenters, however, supported the
proposal to consider only defensive claims. One such
commenter stated that the regulation was intended to only
address claims raised in debt collection actions. Another
commenter argued that the proposal to accept both
affirmative and defensive claims exceeds the statutory
authority conferred upon the Department by the HEA and that
any such change can only be addressed by Congressional
action. This commenter stated that it shared the concern
raised by the Department in the NPRM that allowing
consideration of affirmative claims would make it
relatively easy for a borrower to apply for relief, even if

the borrower had suffered no financial harm, resulting in a
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significant burden on the Department and institutions to
address numerous unjustified claims. This commenter also
contended that if the Department allows affirmative claims,
borrowers would have nothing to lose by filing for loan
relief.

Discussion: In the 2018 NPRM, the Department
explained that we were seeking public comment as to whether
we should only allow defensive claims, as opposed to both
affirmative and defensive claims.3? The Department stated
that it believed that accepting defensive claims, and not
affirmative claims, might better balance the competing
interests of the Federal taxpayer and of borrowers. The
Department sought comment on how it could continue to
accept and review affirmative claims, but at the same time
discourage borrowers from submitting unjustified claims.

After consideration of the public comments received in
response to the NPRM, the Department agrees that it is
appropriate to accept both affirmative and defensive
claims. The Department understands the concerns raised by

the commenters who argued that allowing only defensive

34 83 FR 37253 - 37254.
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claims may provide borrowers with an incentive to default,
which, in turn, would have negative consequences for the
borrower. In addition, we are concerned about the
potential negative impacts on military servicemembers,
their families, and borrowers, in general, which could
result from increased instances of loan default triggered
by borrower efforts to become eligible to assert defensive
claims.

The Department acknowledges that the Department did
accept affirmative borrower defense in limited
circumstances before 2015. However, the Department’s
interpretation of the existing regulation has been that it
was meant to serve primarily as a means for a borrower to
assert a defense to repayment during the course of a
collection proceeding. After further review of the
information submitted by commenters and our own records,
the Department acknowledges that throughout the history of
the existing borrower defense repayment regulation, the
Department has approved a small number of affirmative
borrower defense to repayment requests.

The Department’s representation of its history of
approving borrower defense to repayment loan relief in the

NPRM was included as background to our explanations and
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reasoned bases for two alternative proposals. With these
alternatives, we gave the public notice and opportunity to
provide feedback on whether the Department should
distinguish between affirmative and defensive borrower
defense to repayment claims.

As intended by the APA, the Department provided
sufficient notice and the public provided comments, and the
Department weighed such comments and has decided to allow
the consideration of both affirmative claims and defensive
claims in these final regulations. However, as explained
further in this preamble at Borrower Defenses - Limitations
Period for Filing a Borrower Defense Claim, we are
establishing a three-year limitations period, that begins
to run when the student leaves the school, for all defense
to repayment claims under the new standard.

The Department continues to be concerned about the
burden to the Department and the taxpayer from a large
volume of claims. However, as explained later in this
document, the Department does not believe that a different
evidentiary standard for affirmative claims versus
defensive claims is appropriate. Different evidentiary
standards might lead to inconsistency in the Department’s

adjudication of factually similar borrower defense claims,
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but for the timing of a borrower’s application and loan
status. Similarly, the Department does not agree that
priority in adjudication should be given to borrowers whose
loan payments are current over borrowers whose loans are in
default. The Department believes it is appropriate for a
borrower to have his or her claim adjudicated based upon
the facts underlying his or her application, rather than
repayment status. We also believe that the standard we
adopt in these final regulations is properly calibrated to
allow borrower defense relief only where it is merited, and
not to open the door to a large volume of unjustified
claims.

The Department disagrees with the commenters who
stated that the consideration of affirmative claims is
outside of the Department’s statutory authority or the
purpose of the borrower defense regulations. We stated in
the NPRM that the proposal to consider only defensive
claims was within the Department’s authority under section
455 (h) of the HEA.3®> However, by such a statement the

Department did not imply that it does not have the

35 83 FR 37253 - 37254.
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authority to consider affirmative claims and, in fact, by
proposing that borrowers could submit affirmative claims on
loans first disbursed before the effective date of the
final regulations, clearly indicated that it does have such
authority.

The Department has broad statutory authority to make,
promulgate, issue, rescind, and amend regulations governing
the manner of, operations of, and governing of the
applicable programs administered by the Department and
functions of the Department.3¢ Further, by providing that
the Department may reqgulate borrowers’ assertion of
borrower defenses to repayment, section 455 (h) of the HEA
grants the Department the authority to not only identify
borrower causes of action that may be recognized as
defenses to repayment, but also to establish the procedures
for receipt and adjudication of borrower claims--including
the type of proceeding through which the Department may
consider such a claim. This regulatory scheme reflects the
Department’s history in considering borrower defense

claims, whether prior to 2015, as pointed out by some

36 See 20 USC 1221e-3.
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commenters, or after 2015. Accordingly, the Department
does not agree that congressional action is necessary for
the Department’s consideration of affirmative claims.

Changes: We are adding §685.206(e) to provide, with
regard to loans first disbursed on or after July 1, 2020,
that borrowers may submit a defense to repayment claim,
both on affirmative and defensive bases, as long as the
claim is submitted within three years from the date the
borrower is no longer enrolled at the institution.

Application

Comments: Some commenters supported the proposed
regulatory provisions which would require the borrower to
specify the misrepresentation being asserted for the
defense to repayment, certify the claim under penalty of
perjury, list how much financial harm was incurred, and
acknowledge that if they receive a full discharge of the
loan, the school may refuse to provide an official
transcript. These commenters believe these requirements

will reduce the number of unsubstantiated claims.
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One commenter suggested that the application also
require borrowers to provide their grade point average
(GPA) at the time of their termination or leaving the
school and to state, if they failed the academic program,
why they failed.

One commenter suggested the Department start a process
to consumer test the application, with input from other
Federal agencies, to ensure that students of all
institutional levels are able to comprehend and complete
the application.

Several commenters objected to a proposed requirement
that borrowers making a defense to repayment claim provide
personal information, including confirmation of the
“borrower’s ability to pass a drug test, satisfy criminal
history or driving record requirements, and meet any health
qualifications.” The commenters asserted that this would
effectively require borrowers to waive their right to
privacy and treats the borrower like a criminal, not an
injured party. One of these commenters argued that these
requirements are irrelevant to the question of school
misconduct and are clearly intended to dissuade borrowers

from asserting claims of fraud.
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Discussion: The Department thanks the commenters who
supported the proposed regulations pertaining to the
application. We believe the proposed regulation set forth
clear borrower defense to repayment application
requirements that would allow a borrower to understand and
provide the information needed for the Department to
accurately evaluate the borrower’s claim. As proposed in
the NPRM, this application requires the borrower to sign a
waiver permitting the institution to provide the Department
with items from the borrower’s education record relevant to
the defense to repayment claim. Such a waiver gives the
borrower notice that the school may release information
from the borrower’s education records to the Department.

We do not agree that it is appropriate to require that
a borrower, submitting a borrower defense claim, include
their GPA or other information regarding their success or
failure in any course or program. The Department does not
view that information as dispositive as to whether the
borrower was harmed by a misrepresentation or an omission
by the school. 1Including this information, however, could
have an impact on determining the harm suffered by a
student as a result of a misrepresentation. 1In considering

the harm the student suffered as a result of an
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institution's misrepresentation, the Department must
ascertain how much of that harm is the fault of the
institution and how much of it is the result of a student’s
choices, behaviors, aspirations, and motivations.

The Department does not adopt the commenter’s
suggestion regarding consumer testing the borrower defense
application. The Department has significant experience
developing and publishing applications similar to the one
required in these final regulations and will rely on that
experience in creating an appropriate and effective
application for this purpose. We disagree with the
commenters who objected to the proposed reguirement that
borrowers supply information relevant to assessing the
borrower’s allegation of harm as a violation of borrowers’
privacy rights. Under the Privacy Act, an agency may
“maintain in its records only such information about an
individual as is relevant and necessary to the accomplish a
purpose of the agency required to be accomplished by
statute. . .”37 While the information relevant to assessing

the borrower’s allegation of harm may be private, it is

37 5 USC 552a(e) (1).
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also necessary for the Department to have it in order to
carry out its purposes. We will maintain the borrower’s
privacy, except for the limited purpose of resolving the
borrower’s claim.

As explained earlier, the HEA provides the Department
with the authority to establish regulations on all aspects
of the borrower defense to repayment process, including how
relief should be provided and determined. It is relevant
to the Department’s determination of relief to require a
borrower to provide a complete picture of the financial
harm caused by a school’s misrepresentation, by providing
information such as: whether the borrower failed to
actively pursue employment if he or she is a recent
graduate; whether the borrower was terminated or removed
from a job position as a result of job performance issues;
or whether the borrower failed to meet other job
qualifications for reasons unrelated to the school’s
misrepresentation.

With respect to the borrower’s attempts to pursue
employment, the Department revised the final regulations to
clarify what the Department expects the borrower to provide
as part of the application. The borrower should provide

documentation that the borrower actively pursued employment
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in the field for which the borrower’s education prepared
the borrower. Examples of this documentation include but
are not limited to: job application confirmation emails;
correspondence with potential employers; registration at
job fairs; enrolling with a job recruiter; and attendance
at a resume workshop. Failure to provide such information
could result in a presumption that the borrower failed to
actively pursue employment in the field. The Department
would like borrowers to have notice of what documentation
the Department expects in support of an application for a
borrower defense to repayment and what the consequences of
failing to provide such documentation will be. The
Department must rely on the borrower to supply such
information, as the Department will not be aware of any
attempts the borrower has made to seek employment. Such
documentation will help support the relief that a borrower
receives.

While such information about pursuing employment may
not be related to whether a school made a
misrepresentation, as defined in these final regulations,
it does relate directly to whether the borrower was
financially harmed by the institution, as required by the

standard for a borrower defense claim. Information on
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intervening causes of a borrower’s circumstances that
cannot be said to be even related to a borrower’s
education, much less the misrepresentation at issue, will
be relevant to the Department’s assessment of the amount of
relief to provide to the borrower as a result of the harm
that has been caused by the misrepresentation.

With regards to criminal history, we carefully
reviewed the public comments . We do not adopt the
commenters’ logic that such a provision would treat
borrowers like criminals, require borrowers to waive their
right to privacy, or that these questions are “clearly
intended” to dissuade borrowers from asserting borrower
defense claims. However, after our review, the Department
decided that the inclusion of the “criminal record”
language is contrary to the Department’s priorities and
does not properly support individuals who are attempting to
transition out of the criminal Jjustice system through
higher education, Jjob training, or other career pathways.

Despite this change, the Department believes that
requiring borrowers to provide a complete picture of the
financial harm caused by a school’s misrepresentation--
including whether unrelated factors may have contributed to

the borrower’s financial circumstances--is appropriate to
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help the Department satisfy its fiduciary responsibility to

taxpayers and to provide just relief for borrowers.

Changes: The Department revised the regulations about
the documentation the borrower should provide as part of
the borrower defense to repayment application. The
borrower still must provide documentation that the borrower
actively pursued employment in the field for which the
borrower’s education prepared the borrower. The Department
will presume that the borrower failed to actively pursue
such employment, if the borrower fails to provide such
documentation. As explained below, the Department also is
revising § 685.206(e) (8) to clarify the borrower defense to
repayment application will state that the Secretary will
grant forbearance while the application is pending and will
notify the borrower of the option to decline forbearance.
The Department removes “criminal history or” from §

685.206 (e) (8) (v) .
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Definition of "“Borrower”

Comments: A group of commenters recommended that the
proposed regulatory language in the 2018 NPRM at
§685.206(d) (1) (i), define “borrower” to include the student
on whose behalf a parent borrowed Federal funds. The
purpose of this inclusion is to specifically address
whether a parent borrower may raise a defense to repayment
claim.

Discussion: The Department regrets the omission of
parent borrowers from the borrower defense provisions in
the 2018 NPRM. We have amended the definition to reflect
the approach taken in the 2016 final regulations, so that a
parent borrower may raise a defense to repayment claim
based on a misrepresentation or omission made to the parent
or to the student on whose behalf the parent borrowed
Federal funds. In the final regulations,
§685.206(e) (1) (ii) mirrors $§685.222(a) (4), the definition
applicable for loans first disbursed on or after July 1,
2017 and before July 1, 2020, which provides that the term
“borrower” includes the student who attended the
institution, any endorsers, or the student on whose behalf

a parent borrowed.
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Changes: The definition of “borrower” in
§685.206(e) (1) (ii) now includes both the borrower and, in
the case of a Direct PLUS Loan, any endorsers, and for a
Direct PLUS Loan made to a parent, the student on whose

behalf the parent borrowed.

Definition of Direct Loan

Comments: None.

Discussion: The Department would like to clarify that
“Direct Loan” in § 685.206(e) means a Direct Unsubsidized
Loan, a Direct Subsidized Loan, or a Direct PLUS Loan.

With respect to both the pre-2016 final regulations and
2016 final regulations, the Department interprets “Direct
Loan” to mean a Direct Unsubsidized Loan, a Direct
Subsidized Loan, or a Direct PLUS Loan in §§ 685.206(c),
685.206(d), and 685.222. These final regulations clarify
that “Direct Loan” continues to have the same meaning as in

the pre-2016 final regulations and 2016 final regulations.
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Changes: The Department expressly defines a Direct
Loan in § 685.206(e) (1) (i) as a Direct Unsubsidized Loan, a

Direct Subsidized Loan, or a Direct PLUS Loan.

Group Claims: Support for Revisions

Comments: Several commenters supported the
Department’s proposal to eliminate the group claim process
for borrower defense claims. They expressed concern that
allowing for group claims would incentivize attorneys and
advocacy groups to file claims on behalf of a class of
students. One commenter asserted that outside actors could
attempt to monetize borrower defense claims to their own
benefits, especially if the Department were to accept group
claims. However, the commenter noted that there are
options that the Department could consider to limit this
possibility as an alternative to disallowing group claims

entirely.
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Discussion: The Department thanks the commenters for
their support of the regulations that require individuals
to assert borrower defense claims. To an extent, we
understand the commenters’ concerns about, and have already
become aware of evidence of, outside actors attempting to
personally gain from the bad acts of institutions as well
as unfounded allegations. The evidence standard and the
fact-based determination of the borrower’s harm and
resulting reliance requirements in the federal standard in
these regulations for loans first disbursed after July 1,
2020, necessitates that each claim be adjudicated
separately. While, depending on the circumstances,
borrower defense claims brought under those other standards
might be amenable to a group process or for expedited
processing if there are similar facts and claims among a
number of borrowers, the new federal standard envisions a
more fact-specific inquiry. As a result, the Department no
longer believes that a group process is appropriate.

Changes: None.

Group Claims: Opposition to Revisions

Comments: Many commenters encouraged the Department
to include a process in the final regulations for group

claims. These commenters noted that students who were at
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the same school at the same time, who were subject to the
same misrepresentation, could expect their claims to be
adjudicated more expeditiously, if considered as a group.

Some commenters were not persuaded by the Department’s
assertion in the 2018 NPRM that a group claim process
places an extraordinary burden on both the Department and
the Federal taxpayer, given that the 2016 final defense
regulations asserted that a group adjudication process with
common facts and claims would conserve the Department’s
administrative resources. These commenters further noted
that no undue burden would be placed on the taxpayer so
long as the Department is holding institutions financially
accountable.

Some commenters suggested that when the Department
knows that a school engaged in misrepresentation to a group
of students, debt relief should be granted to all of them.

The commenters further recommended that the regulation
require the Department to process any relevant and
substantiated information in its possession in the same
manner as a Freedom of Information Act (FOIA) request and
make that information, to the extent permitted by law,

available to the borrower and the school.
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The commenters suggested that the Department consider
significant and plausible allegations of misrepresentation
by multiple borrowers sufficient impetus to launch its own
investigation, the outcome of which may be used to
substantiate pending borrower defense claims and enable
such claims to move to the determination of harm phase.
They assert that the Department could use compliance
determinations by the Department, or other oversight
bodies, as an alternative to a group process that would
alleviate some of the burden associated with examining
individual claims and focus such reviews on harm to
borrowers rather than institutional intent, without
curtailing due process rights for schools.

Another commenter noted that allowing for group claims
would strengthen the usefulness of the regulation as an
accountability measure, as schools would know that efforts
to defraud students could result in large groups of
students being given relief, with the associated financial
impact on the school.

A commenter cited Federal Trade Commission V.
BlueHippo Funding, LLC, 762 F.3d 238 (2nd Cir. 2014) for
the proposition that consumer protection agencies need not

show that each consumer individually relied on a
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misrepresentation. Similarly, another commenter stated a
limitation on group claims will limit access to relief
exclusively to students who have the financial resources to
obtain legal representation.

One commenter stated that a ban on group claims places
undue burden on individuals who have been defrauded where
there is widespread evidence of mistreatment.

Other commenters who supported the inclusion of group
claims noted that, while the proposed regulations make
explicit that the Department has the authority to
automatically discharge loans on behalf of a group of
defrauded borrowers, the regulations do not include
guidance to ensure that this authority is exercised by the
Secretary.

These commenters also advocated including a process in
the final regulations that would enable State attorneys
general (AGs) to petition the Department to provide
automatic group loan discharges to students based on the
findings of an AG’s investigation. Another commenter also
advocated for the rule to permit third parties, such as
state AGs or legal aid organizations, to file group claims

when they possess evidence of widespread misconduct.
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One commenter suggested that group discharges should
include borrower defense claimants’ private loans and
Federal Family Education Loan (FFEL) Program loans.

Discussion: After careful consideration of the
comments, the Department retains its position that it is
unnecessary to provide a process for group borrower defense
claims.

In 2016, the Department decided that a group process
would conserve the Department’s administrative resources.
However, the standard for a borrower defense claim and the
process that we are adopting in these final regulations is
much different from the standard and process in the 2016
final regulations.

Determinations under these final rules will be highly
reliant upon evidence specific to individual borrowers,
which requires the Department to reconsider its previous
burden calculation. Under these final regulations, a school
engaging in misrepresentation alone will not be sufficient
for a successful claim. Relief will be granted based upon a
borrower’s ability to demonstrate that institutions made
misrepresentations with knowledge of its false, misleading,
or deceptive nature or with reckless disregard and to

provide evidence of financial harm. This evidentiary
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determination and harm analysis require that the Department
consider each borrower claim independently and on a case-
by-case basis.

The Department declines to accept the commenter’s
recommendation to process relevant and substantiated
information in the same manner as a FOIA request. The
purpose of the FOIA process is to allow the release of
information for the public. Information submitted for a
borrower defense claim is provided to the Department, and
it is unclear how the FOIA process could be applicable to
the process created by these final regulations. While the
Department welcomes information from the borrower and
encourages the submission of such information, the process
outlined in these final regulations allows for sufficient
access to the required information and documentation for
the concerned parties to a claim.

While the Department shares and understands the
concerns that commenters expressed regarding the
expeditious resolution of borrower claims, we believe it is
prudent to balance the need for speedy recovery for
students against the need to properly resolve each claim on
the merits and provide relief in relation to the claimant’s

harm. To make this determination, it is necessary to have
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a completed application from each individual borrower, to
consider information from both the borrower and the
institution, and to examine the facts and circumstances of
each borrower’s individual situation.

Additionally, the Department does not believe that the
elimination of group claims reduces the usefulness of the
regulation as an accountability measure. Schools are still
subject to the consequences of their misrepresentation and,
if necessary, the Secretary retains the discretion to
establish facts regarding misrepresentation claims put
forward by a group of borrowers.

The Department does not agree that it is too
burdensome for a borrower to submit an individual
application to provide evidentiary details in order to
receive consideration for a full or partial loan discharge
or that a borrower must retain legal services in order to
file a successful claim. Considering that a student had to
sign a Master Promissory Note - a complicated legal
document - as well as other documents in order to obtain a
student loan, we have determined that the burden upon
students to provide documentation and to complete an
application is appropriate. 1In order to properly review

the borrower’s allegations and calculate the level of
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relief to which a student is entitled, based on the need to
balance the interests of borrowers and taxpayers, the
Department must collect information from borrowers through
an application form.

Further, presuming reliance on the part of the
students would not properly balance the Department’s
responsibilities to protect students as well as taxpayer
dollars.

We appreciate, but do not adopt, the suggestions
regarding the Department’s consideration of allegations
from multiple borrowers as an impetus to launch an
investigation (though certainly such allegations could
trigger an investigation) and the use of compliance
determinations, by the Department or other oversight body,
as an alternative to the group process. The Department
believes that the most appropriate and fairest method of
determining if a student was subject to a
misrepresentation, relied on that misrepresentation, and
was subsequently harmed by it, is through the individual
claim process in these final regulations.

Regarding any evidence from audits, program reviews,
or investigations, the Department may, at the Secretary’s

discretion, determine i1if it is warranted and more efficient
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to establish facts regarding claims of misrepresentation
put forth by a group.

The Department rejects the commenter’s suggestion to
include regulatory language to ensure that the authority
extended to the Secretary to automatically discharge loans
on behalf of a group is exercised. Even if the Department
determines that it is more efficient to establish facts
regarding claims of misrepresentation put forth by a group
of borrowers, the Secretary will still need to determine
that the borrower was harmed as a result of a decision
based upon a misrepresentation.

While we reject the suggestion of a process for State
AG or legal aid organization petitions, the Secretary may
determine that evidence of widespread misconduct, obtained
by State AGs or legal aid organizations, merit a broader
review of a school’s actions in order to establish facts
regarding misrepresentation to a group of borrowers.
However, the Department has an obligation to taxpayers to
independently assess the strength of each borrower defense
claim. Consequently, we will not be compelled to take
action at the recommendation or petition of a State AG,
especially if those allegations have not resulted in a

judgment on the merits in an impartial court of law, nor
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will the Department automatically treat State AG
submissions as group claims. 1Instead, if a State AG has
concerns about a particular institution, we would recommend
that it work with their State agencies responsible for
authorizing and regulating institutions. Those entities
are a crucial part of the regulatory triad, which includes
the Department, State authorizing agencies, and
accreditors, and have the right and responsibility to
enforce applicable State laws.

The Department does not have the authority to
discharge private student loans or FFEL loans for borrowers
who assert borrower defense to repayment claims with
respect to their Direct loans. Section 455(h) of the HEA
specifically provides that a borrower may assert a borrower
defense to repayment to “a loan made under this part,”
referring to the Direct Loan Program. Private loans are
not part of the Direct Loan Program and thus may not be
discharged under the Department’s borrower defense process
by statute. Similarly, FFEL loans are made under the FFEL
Program, and not the Direct Loan Program. As a result, a
FFEL loan also cannot be discharged through the Direct Loan
borrower defense process, unless the FFEL loan has

consolidated into a Direct Consolidation Loan under 34 CFR
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685.220. In that situation, the FFEL loan would be paid
off with the proceeds of the Direct Consolidation Loan, and
the borrower’s Direct Consolidation Loan - as a loan made
under the Direct Loan Program - would allow the borrower to
apply for relief through the borrower defense process.
Unless consolidated into a Direct Consolidation Loan, as
described in 34 CFR 685.200, Private and FFEL loan funds
are provided by lenders other than the Department and
cannot be discharged through the Direct Loan Program’s
regulatory or statutory provisions that apply to the Direct
Loan Program.

The Department notes that the group process from the
2016 final regulations, at 34 CFR 685.222(f), will still be
available for loans first disbursed on or after July 1,
2017, and before July 1, 2020.

Changes: None.

Unsubstantiated Claims

Comments: One commenter stated that the Department’s
concern regarding the receipt of many frivolous claims is
unfounded, wrong-headed, and not supported by research or
complaints from dissatisfied consumers. Another commenter
noted that in the NPRM, we stated that there was

insufficient information to know whether the fear of
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frivolous claims was legitimate. The commenter also
referred to the Department’s position in the preamble to
the 2016 final regulations, where we held that defense to
repayment proceedings will be not be used by borrowers to
raise frivolous claims.

Referring to consumer products research, a commenter
asserted that the Department’s concern regarding frivolous
claims ignores good-government practices followed by peer
agencies like the Veterans Administration, such as
publishing complaints against schools, and does not reflect
the overarching goals of the HEA.

A group of commenters objected to the actions taken to
mitigate frivolous claims. These commenters expressed a
need to balance student protections with expectations of
student responsibility, suggesting that the rule must
emphasize that students have a right to accurate, complete,
and clear information so that they can make sound
decisions. The commenters also asserted that students
should not be abandoned to the principle of caveat emptor
and that the higher education community should work with
students to avoid bad choices that result in lost time and

opportunities.
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Another group of commenters expressed concern that
those who are ideologically opposed to the existence of
privately owned and operated schools may file frivolous
claims as a means of harassing schools and harming the
schools’ reputations, before the claims could be
adjudicated by the Department. These commenters encouraged
the Department to establish a balanced adjudication process
that includes procedural protections that provide for the

quick dismissal of frivolous or unsubstantiated claims.

Discussion: The Department agrees with the commenters
that the defense to repayment regulations must provide
student protections and not endorse a caveat emptor
approach, while encouraging fiscal responsibility for
students and the Department. As a policy matter, we do not
believe that, in practice, the 2016 final regulations will
effectively prevent unsubstantiated claims, which is why
these final regulations are drafted to build-in further
deterrents.

The Department does not possess an official definition
of “frivolous” or “unsubstantiated” claims. 1In typical

usage, however, a frivolous claim is one with little or no
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weight or not worthy of serious consideration.3® We use the
term, here, to describe claims provided by borrowers that
allege misrepresentations that actually did not occur,

that seek discharge from private rather than Federal loans,
or that seek relief from a school not associated with any
of the borrower’s current underlying loans.

Although we understand that some commenters may
disagree with our approach, the Department’s policy seeks
to balance the needs of borrowers to have their claims
resolved expeditiously against the needs of the Department
to resolve claims fairly and efficiently without
overburdening the Department, institutions that are
operating and serving students, or taxpayers.

The Department has examined the issue of
unsubstantiated claims and has concluded that it remains a

concern in terms of costs, burden, and delays. Processing

38 Webster’s Dictionary defines frivolous as: “of little weight or
importance; having no sound basis; lacking in seriousness.” Merriam-
Webster Online Dictionary, https://www.merriam-
webster.com/dictionary/frivolous?src=search-dict-hed. Black’s Law
Dictionary defines “frivolous” as when an answer or plea is “clearly
insufficient on its face, and does not controvert the material points
of the opposite pleading, and is presumably interposed for mere
purposes of delay or to embarrass the plaintiff.”
https://thelawdictionary.org/frivolous/. The Supreme Court has held
that a complaint is frivolous when it lacks “an arguable basis either
in law or in fact.” Neitzke v. Williams, 490 U.S. 319 (1989).
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unsubstantiated claims would place an administrative burden
on the Department. Defending against unsubstantiated
claims would be costly to all institutions, particularly
smaller institutions. The Department has processed only a
small percentage of the claims filed thus far. Of those,
around 9,000 applications have been denied as
unsubstantiated for reasons that include, but are not
limited to, the following: 1) borrowers who attended the
institution, but not during the time period that the
institution made the alleged misrepresentation; 2) the
borrower submitted the claim without any supporting
evidence; and 3) on its face, the claim lacks any legal or
factual basis for relief. This high number of
unsubstantiated claims, as a practical matter, strains
Department resources and delays relief to borrowers who
have meritorious claims.

The Department finds that the comment regarding
consumer products research and borrower defense claims does
not make explicit why such a comparison is an apples-to-
apples comparison. It is not apparent from the commenter’s
argument that, in fact, they are.

The Department believes that by taking seriously its

dual responsibilities to students and taxpayers, we are
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employing good-government practices in accordance with our
statutory and regulatory responsibilities.

Contrary to some commenters’ suggestions, the
Department believes that the regulation appropriately
emphasizes disclosure insofar as students, who are
themselves taxpayers, have a right to accurate, complete,
and clear information that will enable them to make sound
decisions.

The Department further believes that requiring
borrowers to sign an application claim under penalty of
perjury will help deter unsubstantiated claims, as will the
opportunity for institutions to respond to such claims,
including by providing relevant documents from the
student’s academic and financial aid records.

The Department reserves the ability to take action
against borrowers who perjure themselves in filing a
substantially inaccurate claim.

We acknowledge that there is a risk that
unsubstantiated claims could be filed in large numbers to
target institutions for the purpose of damaging their
reputations before the Department can adjudicate the claims

as unsubstantiated. Indeed, we are aware of firms and
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advocacy groups that are engaging in such coordinated
efforts against certain institutions.

Nevertheless, by allowing institutions to respond in
the adjudication process to all claims - substantiated and
unsubstantiated — asserted against them as part of the
adjudication process, the Department will be able to
mitigate this risk for institutions and make informed

decisions on individual claims.

Changes: None.

Retroactive Standards and Bases for Claims

Comments: Several commenters also advocated that
borrowers whose loans were disbursed prior to July 1, 2019,
should be allowed to initiate both affirmative and
defensive borrower defense claims.

These commenters assert that this is especially
important when a claim has failed under the current State
law standard. The commenters argue that, as a matter of
equity, those borrowers should be permitted to refile a

claim under the Federal standard.
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Discussion: The date of loan disbursement determines
which standard applies to the borrower defense claim. For
loans first disbursed on or after July 1, 2020, these final
regulations include opportunities for borrowers to make
both affirmative and defensive claims under a Federal
standard within the three-year limitations period.

Likewise, for loans disbursed on or after July 1, 2017
and before July 1, 2020, borrowers may assert both
affirmative and defensive claims, but pursuant to the 2016
final regulations. Borrowers of loans first disbursed
prior to July 1, 2017, may assert a defense to repayment
under the State law standard set forth in 685.206(c) .
Neither these final regulations nor the 2016 final
regulations provide a borrower whose loans were disbursed
when the State law standard was in effect the ability to
refile a borrower defense claim under a later-effective
Federal standard, unless the loans were consolidated after
July 1, 2020.

Changes: None.

BORROWER DEFENSES - FEDERAL STANDARD (Section 685.206)

Comments: Several commenters supported the
establishment of a Federal standard for borrower defense to

repayment claims, noting that a Federal standard would
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provide clarity and consistency and enhance Department
officials’ ability to work with schools to prioritize the
delivery of quality education to students.

Several commenters asserted that the proposed Federal
standard makes it substantially more difficult for
defrauded borrowers to assert a claim. The commenters
argue that by eliminating the State law standard, and
excluding final judgments made by Federal or State courts
against a school from the list of acceptable defenses, the
Department effectively nullifies State consumer protection
laws and requires a borrower who successfully sues their
school for fraud in a State court to continue repaying
loans used to attend the school while the school continues
to reap the benefit of the borrower’s Federal student aid.

Several commenters suggested that the Department
establish the Federal standard as a floor and allow
borrowers who choose to do so to assert claims based on a
State standard.

Other commenters asserted that any Federal standard
should not limit the rights a borrower has in his or her
own State. The commenters opined that States should have
the right to protect their own consumers and ensure the

quality of schools licensed to operate in their States.
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Several other commenters agreed, noting that the proposed
standard would destroy the working relationship between the
Federal government and States’ attorneys general by
limiting their role in protecting borrowers.

Another commenter stated that there is no good basis
for expanding the reach of the Federal government and
supplanting State laws with Federal regulations.

Discussion: We appreciate the support for adopting a
Federal standard and agree that a Federal standard provides
consistency.

Section 455 (h) of the HEA expressly states:
“Notwithstanding any other provision of State or Federal
law, the Secretary shall specify in regulations which acts
or omissions of an institution of higher education a
borrower may assert as a defense to repayment of a loan.”
(Emphasis added). Congress did not require the Secretary
to use State law as the basis for asserting a defense to
repayment of a loan. Instead, Congress expressly required
the Secretary to specify in regulations which acts or
omissions constitute a borrower defense to repayment. Loans
under title IV are a Federal asset, which means that the

Secretary must maintain the authority to make
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determinations about when and how a student loan should be
discharged.

The Department disagrees now, as it did in
promulgating the 2016 final regulations, that moving to a
Federal standard interferes with the ability of States to
protect students. State authorizing agencies will remain
an integral part of the regulatory triad, and State AGs may
exercise their separate authority and pursue a legal
process to take action against institutions. These final
regulations do not nullify, abrogate, or derogate the
authority of States to enforce their own consumer
protection laws. A borrower defense to repayment
application filed with the Department is only one of
several available avenues for potential relief to
borrowers, and borrowers may choose the best avenue of
relief available to them.

These final regulations continue to allow borrowers to
submit the factual findings supporting a final judgment in
a State AG enforcement action against their schools as
evidence to support their borrower defense to repayment
claims. However, the Department notes that, as a practical
matter, factual findings in state AG enforcement actions

often are of limited utility to borrower defense claims

89



This is an unofficial version. The official version will
be published in the Federal Register.

because State consumer protection laws cover broader issues
than Department-backed student loans or even the provision
of educational services. Accordingly, a judgment against
an institution in an action brought by a State AG to
enforce State law may not be relevant to a title IV defense
to repayment claim. Therefore, the Department’s final
regulations expressly state that certain categories of
State law claims which are enumerated in 34 CFR
685.206 (e) (5) (1i)—including but not limited to, claims for
personal injury, sexual harassment, civil rights
violations, slander or defamation, property damage, or
challenging general education quality or the reasonableness
of an educator’s conduct in providing educational services—
are not directly and clearly related to the making of a
loan or the provision of educational services by a school.
For example, the reasonableness of an educator’s conduct in
providing educational services, such as the educator’s
teaching style, preparation for class, etc., is irrelevant
to whether the educator made a misrepresentation as defined
in these final regulations. When a borrower points to a
final judgment in a State law action in support of an

application for borrower defense to repayment, the
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Department must consider the final judgment’s relevance to
the borrower defense claim.

A Federal standard assures borrowers equitable
treatment under the law regardless of where they live or
where their institutions are located. In considering
claims under the 1995 borrower defense regulations, the
Department found it unwieldy to navigate the consumer
protection laws of 50 different States. Researching and
applying the consumer protection laws of the 50 States
requires significant resources and, thus, delays the
adjudication of borrower defense to repayment claims.
Further, applying disparate State law could result in
differential and inequitable treatment of similarly
situated borrowers. For instance, two borrowers who were
exposed to identical misrepresentations and suffered the
same hardship could have their borrower defense claims
resolved inconsistently simply because the borrowers reside
in different States.

We do not agree that it would be beneficial to allow
borrowers to select the State standard under which their
claims would be reviewed. Most borrowers would lack the

expertise and information to make such a choice-of-law
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determination. Moreover, this approach undercuts our
objective to adjudicate claims swiftly and equitably.

Separately, we do not believe that the Department
should share with State AGs sensitive academic and
financial information for borrowers who seek individual
loan discharges through borrower defense to repayment
claims, the work of State AGs may inform and advance the
Department’s efforts to ensure accountability at the
institution level because of the important role State AGs
play in enforcing consumer protection laws. That being
said, title IV Federal student loans are Federal assets,
backed by Federal tax dollars and governed by federal law.
As a result, the Department must work independently to
fulfill its fiduciary responsibilities to the American
taxpayer.

There is nothing in our final regulations that
preempts State consumer protection laws or diminishes the
State role in consumer protection. As explained above,
States play a vital role in enforcing consumer protection
laws that hold institutions accountable outside the realm

of Federal student loans.
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Changes: The Department adopts, with changes for
organization and consistency, the Federal standard as
articulated in Alternative B for § 685.206(e).

Alignment with Definition of Misrepresentation

Comments: None.

Discussion: The Department seeks to better align the
Federal standard for borrower defense claims with the
definition of misrepresentation. The 2018 NPRM proposed
different alternatives,3? not all of which expressly
incorporated the definition of misrepresentation. The
Department adopts language that expressly incorporates the
definition of misrepresentation in 685.206(e) (3). The
Department also expressly includes a reference to the
provision of educational services, which appears in the
definition of misrepresentation, in the Federal standard.
The Department sought to streamline the Federal standard
and definition of misrepresentation and make them parallel
to each other.

Changes: The Department is revising the proposed

regulations creating a Federal standard for a borrower

3% 83 FR 37325-28.
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defense claim to state that the borrower must establish by
a preponderance of the evidence that the institution at
which the borrower enrolled made a misrepresentation, as
defined in 685.206(e) (3), and also expressly to reference
the provision of educational services.

BORROWER DEFENSES — MISREPRESENTATION

Definition of Misrepresentation and Intent as Part of

the Federal Standard

Comments: Many commenters wrote in support of the
proposed definition of misrepresentation, noting that it is
clear and focuses on actions that are commonly accepted as
dishonest. Some of these commenters noted that the
definition would separate inadvertent errors from
intentional actions by the school. Other commenters noted
that the definition of misrepresentation will help ensure
that frivolous claims will be prevented or rightly
rejected. Another commenter asserted that the Department
should allow for an institution’s innocent mistake and that
allowing students to discharge their loans for innocent
mistakes would create an incredible risk to schools,
taxpayers, and ultimately the workforce.

Many other commenters objected to the definition of

misrepresentation, arguing that the requirement for intent,
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knowledge, or reckless disregard was too difficult for
borrowers to meet, effectively denying access to relief to
most borrowers. These commenters asserted that such
evidence would likely be available only if a borrower had
legal counsel and access to discovery tools, such as
subpoenas for documents and testimony. They also noted
that misrepresentations need not be intentional to harm
students and suggested that negligent misrepresentations be
incorporated into the definition as well.

One commenter requested that the Department provide a
more fulsome justification for why its view of
misrepresentation has changed since the 2016 final
regulations. Similarly, another commenter contended that
the Department has not provided adequate justification for
its view that misrepresentation requires intentional harm
to students. One commenter asserted that if the Department
can adjudicate allegations of fraud and misrepresentation
in an administrative proceeding against a school, then
students should be able to benefit from the same standard
for borrower defense to repayment.

Another commenter argued that the proposed Federal
standard would be arbitrarily difficult for borrowers to

satisfy and seems designed to keep borrowers from receiving
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relief available to them under the law. This commenter
asserted the Department should simplify the process and
ensure that borrowers have equitable access to relief.

Some commenters noted that the Department in the 2018
NPRM acknowledged that it is unlikely that a borrower would
have evidence to demonstrate that a school acted with
intent to deceive, but borrowers are more likely to be able
to demonstrate reckless disregard for the truth. The
commenter recommends that, as an alternative, the
regulation allow borrowers to submit sufficient evidence to
prove that a substantial material misrepresentation was
responsible for their taking out loans, regardless of
whether the misrepresentation was made with knowledge or
recklessness by the school.

According to one commenter, the proposed definition of
misrepresentation adds a substantial amount of burden
without distinguishing among the types of
misrepresentations borrowers may have experienced. This
commenter noted that the Department itself assumes that
only five percent of misrepresentations are committed
without intent, knowledge, or reckless disregard; or do not
fall under the breach of contract or final judgment

components of the standard in the 2016 final regulations.
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The commenter opined that the Department, through its
proposed definition of misrepresentation, was attempting to
prevent borrowers who have been harmed by their
institutions from accessing relief simply because of
asymmetry between borrowers and the school about the nature
of the misrepresentation.

One commenter criticized the proposed definition of
misrepresentation for exceeding the standards under State
and Federal consumer protection laws.

Another commenter asserted that all fifty States have
a version of consumer protection laws that prohibit certain
unfair and deceptive conduct, commonly known as “unfair and
deceptive trade acts and practices” (UDAP). According to
this commenter, these UDAP laws are modeled after the
Federal Trade Commission Act and track the CFPR’s statutory
authority. This commenter asserts that the UDAP laws
address both deception and unfairness and offer a common,
stable structure, and pedigree that the Department should
adopt. This commenter asserted that a scienter requirement
is inconsistent with the state of mind requirements in
other Federal laws governing unfair and deceptive
practices. The commenter notes that, for example, the

deception standard used by the FTC does not require a
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showing of intent by the party against whom a deception
claim is brought. The commenter further notes that the
CFPB , uses a similar standard for determining whether an
act or practice is deceptive. According to the commenter,
under both the FTC and CFPB’s standard, a practice is

deceptive if, among other things, it is likely to mislead a

consumer.
Discussion: We appreciate the commenters’ support for
the proposed definition of misrepresentation. We agree

that it is important to differentiate between acts or
omissions that a school made unknowingly or inadvertently
and acts or omissions that a school made with knowledge of
their false, misleading, or deceptive nature or with
reckless disregard for the truth. The Department agrees
with negotiators and commenters that it is unlikely that a
borrower would have evidence to demonstrate that an
institution acted with intent to deceive, and we are
revising these final regulations to remove the phrase “with
intent to deceive” from the Federal standard. It is
difficult to prove what an officer’s or employee’s intent
is, but it is not as difficult to prove that a statement

was made with knowledge of its false, misleading, or
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deceptive nature or with a reckless disregard for the
truth. For example, a student may demonstrate that an
officer of the institution or employee misrepresented the
actual licensure passage rates because the employee’s
representations are materially different from those
included in the institution’s marketing materials, website,
or other communications made to the student. The officer
or employee need not have an intent to deceive the student
in making the misrepresentation about actual licensure
passage rates. The student may use the institution’s
marketing materials, website, or other communications to
demonstrate that the institution’s officer or employee made
the representation with knowledge of its false, misleading,
or deceptive nature or with reckless disregard for the
truth.

To address concerns about the definition of
misrepresentation and the Federal standard, the Department
is revising the Federal standard to provide greater
clarity. The Federal standard proposed in the 2018 NPRM
requires borrowers to demonstrate that the institution made

a “misrepresentation of material fact, opinion, intention,
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or law.”4% The Department realizes that it will be
difficult to demonstrate a misrepresentation of “opinion,
intention, or law” and, thus, is removing “opinion,
intention, or law” from the Federal standard. It could be
very difficult to demonstrate a misrepresentation of
opinion or intention as opinions and intentions may change
and do not constitute facts that may be proved or
disproved. Similarly, it would be difficult to demonstrate
that the institution made a material misrepresentation of
law as laws are subject to different interpretations. Laws
that are clearly stated and that are not subject to
different interpretations may constitute a material fact.
For example, if an institution made a material
misrepresentation that these final regulations require a
pre-dispute arbitration agreement and class action waiver,
then the misrepresentation concerns a material fact.
Accordingly, the Federal standard will only require
borrowers to demonstrate a misrepresentation of a material

fact.

40 83 FR 37325.
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Additionally, the Department is revising the
definition of misrepresentation to better align with the
Federal standard. The Federal standard in these final
regulations requires, in part, a misrepresentation, as
defined in § 685.206(e) (3), of material fact upon which the
borrower reasonably relied in deciding to obtain a Direct
Loan, or a loan repaid by a Direct Consolidation Loan, and
“that directly and clearly relates to: (A) [e]lnrollment or
continuing enrollment at the institution or (B) [t]lhe
provision of educational services for which the loan was
made.”4l The definition of “misrepresentation” proposed in
the 2018 NPRM, however, requires the statement, act, or
omission of material fact to directly and clearly relate
“to the making of a Direct Loan, or a loan repaid by a
Direct Consolidation Loan, for enrollment at the school or
to the provision of educational services for which the loan
was made.”*? Requiring the statement, act, or omission to
directly and clearly relate to the making of a Direct Loan,
or a loan repaid by a Direct Consolidation Loan, does not

align with the Federal standard, which requires the

41§ 685.206(e) (2) .
42 83 FR 37326.
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misrepresentation to directly and clearly relate to
enrollment or continuing enrollment at the institution or
the provision of educational services for which the loan
was made.

Accordingly, the Department is revising the definition
of misrepresentation to include a statement, act or
omission that clearly and directly relates to enrollment or
continuing enrollment at the institution or the provision
of educational services for which the loan was made. Of
course, a misrepresentation about the making of a Direct
Loan, or a loan repaid by a Direct Consolidation Loan, will
qualify as a misrepresentation because such a
misrepresentation clearly and directly relates to
enrollment or continuing enrollment at the institution or
the provision of educational services for which the loan
was made.

The Department, however, does not wish to limit a
misrepresentation of material fact to only a statement,
act, or omission that directly and clearly relates to the
making of a Direct Loan, or a loan repaid by a Direct
Consolidation Loan. As the examples of misrepresentation
in 685.206(e) (3) (i) - (xi) demonstrate, the misrepresentation

of material fact may, for example, directly and clearly
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relate to the educational resources provided by the
institution that are required for the completion of the
student’s educational program that are materially different
from the institution’s actual circumstances at the time the
representation is made.?*3 The Federal standard already
provides that the borrower must have reasonably relied on
the misrepresentation of material fact in deciding to
obtain a Direct Loan, or a loan repaid by a Direct
Consolidation Loan.

We agree with the commenters who argued that a school
should not be held liable if it committed an inadvertent
mistake. Schools should work with students when an
inadvertent mistake has occurred. As explained below, an
inadvertent or innocent mistake should not, and will not,
be treated as an act or omission that is false, misleading,
or deceptive by an institution. 1In the preamble to the
2016 final regulations, we took the position that
institutions should be responsible for the harm to
borrowers as the result of even inadvertent or innocent

mistakes. However, as reiterated throughout this document,

43§ 685.206(e) (3) (x)
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in these final rules the Department is seeking to empower
students by providing them with information and encouraging
them to resolve disputes directly with schools in the first
instance. Treating innocent mistakes in the same manner as
acts or omissions made with knowledge of their false,
misleading, or deceptive nature, places well-performing
schools at risk unnecessarily, potentially limiting
postsecondary opportunities for students or increasing
costs. Balancing the Department’s dual role to protect
Federal tax dollars with its responsibility to borrowers,
the Department is incorporating a scienter requirement into
borrower defense to repayment claims. Any claim based on
misrepresentation will require proof that the institution
made the misrepresentation with knowledge that it was
false, misleading, or deceptive or that the institution, in
making the misrepresentation, acted with reckless disregard
for the truth.

The Department does not adopt the commenter’s
suggestion that the final regulations include a negligence
standard. We view our definition of misrepresentation as
similar to, but not the same as, the common law definition
of fraud or fraudulent misrepresentation, which requires

that the institution or a representative of the institution
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make the misrepresentation with knowledge of its false,
misleading, or deceptive nature. Such a standard is
different than the failure to exercise care that a
negligence standard requires.

Generally, courts find that a defendant committed
fraud or a fraudulent misrepresentation when each of the
following elements have been successfully satisfied: 1) a
representation was made; 2) the representation was made in
reference to a material fact; 3) when made, the defendant
knew that the representation was false; 4) the
misrepresentation was made with the intent that the
plaintiff rely on it; 5) the plaintiff reasonably relied on
it; and 6) the plaintiff suffered harm as a result of the
misrepresentation.?* These elements, like our final

regulations, create a relationship between the false

44 In re APA Assessment Fee Litigation, 766 F.3d 39, 55 (D.C. Cir.
2014); See also: Mid Atlantic Framing, LLC. v. Varnish Construction,
Inc., 117 F.Supp.3d 145, 151 (N.D.N.Y. 2015); Chow v. Aegis Mortgage
Corporation, 185 F.Supp. 914, 917 (N.D.I1ll 2002); Master-Halco, Inc. v.
Scillia Dowling & Natarelli, LLC, 739 F.Supp.2d 109, 114 (D.Conn.
2010) . Note: In cases involving commercial contracts, courts have often
required a further element that the defrauded party’s reliance must be
reasonable. Hercules & Co., Ltd. v. Shama Restaurant Corp., 613 A.2d
916, 923 (D.C. Cir. 1992).
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statement, reliance upon the false statement, and a
resulting harm.

A plaintiff alleging negligent misrepresentation must
show that: 1) the defendant made a false statement or
omitted a fact that he had a duty to disclose; 2) it
involved a material issue; and 3) the plaintiff reasonably
relied upon the false statement or omission to his
detriment.*> 1In contrast to fraudulent representation, an
allegation of negligent misrepresentation need not show
that the defendant had knowledge of the falsity of the
representation or the intent to deceive.“® 1In addition,
courts have found that, to be actionable, a negligent
misrepresentation must be made as to past or existing
material facts and that predictions as to future events, or
statements as to future actions by a third party, are

deemed opinions and not actionable fraud.?’

45 Sundberg v. TTR Realty, 109 A.3d 1123, 1131 (D.C. 2015); See also:
Indy Lube Investments, LLC v. Wal-Mart Stores, Inc., 199 F.Supp. 2d
1114, 1122 (D.Kan. 2002); City of St. Joseph, Mo. v. Southwestern Bell
Telephone, 439 F.3d 468, 478 (8th Cir. 2006); Redmond v. State Farm
Ins. Co., 728 A.2d 1202, 1207 (D.C. 1999).

46 Sundberg, 109 A.3d at 1131.

47 Stevens v. JPMorgan Chase Bank, N.A., 2010 WL 329963 (N.D.Cal. 2010);
See also: Newton v. Kenific Group, 62 F.Supp 3d 439, 443 (D. Md. 2015);
Fabbro v. DRX Urgent Care, LLC, 616 Fed. Appx. 485, 488 (3rd Cir. 2015)
(Negligent misrepresentation claims, regarding the expenses involved in
starting a franchise, were dismissed, in part, because: “Predictions or
promises regarding future events..are necessarily approximate.”)
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We believe that including a negligent
misrepresentation standard into our definition would
entirely alter the balance we seek to create with these
final regulations, as negligent representation may include
an inadvertent mistake. The Federal standard in these
regulations goes beyond a mere negligence standard in
requiring knowledge of the false, misleading, or deceptive
nature of the representation, act, or omission and in
requiring that the institution make the statement, act,
omission with a reckless disregard for the truth. Reckless
disregard often is a requirement of intentional torts,
which go beyond mere negligence.“® For example, reckless
disregard for the truth in the context of libel means that
a publisher must act with a “‘high degree of awareness of
probable falsity,’”%? as “mere proof of failure to
investigate, without more, cannot establish reckless
disregard for the truth.”5 Similarly, an institution’s
statement, act, or omission must be made with a high degree

of awareness of probable falsity to satisfy the requirement

48 See Harte-Hanks Commc’ns, Inc. v. Connaughton, 491 U.S. 657 (1989);
Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974).

49 Gertz, 418 U.S. at 332 (quoting St. Amant v. Thompson, 390 U.S. 727,
731 (1968)).

50 Td. at 332.
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that the institution acted with reckless disregard for the
truth.

The Department has now concluded that the 2016 final
regulations’ inclusion of misrepresentations that “cannot
be attributed to institutional intent or knowledge and are
the result of inadvertent or innocent mistakes”®! is
inappropriate for these final regulations and had the
potential to result in vastly increased administrative
burden and financial risk to schools and, when the burden
proves too great, to the taxpayer. In such a case, a mere
mathematical error could lead to devastating consequences
to the institution and potentially to its current students,
who will bear the cost of forgiving prior students’ loans,
even though the prior students may have decided to enroll
for many reasons unrelated to the error.

We realize that the definition of misrepresentation in
these final regulations is a marked departure from the

definition of “substantial misrepresentation” by the school

51 81 FR 75947.
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in accordance with 34 CFR part 668, part F, that was part
of the Federal standard in the 2016 final regulations.?>2
The 2016 final regulations defined a misrepresentation as:
“Any false, erroneous or misleading statement an eligible
institution, one of its representatives, or any ineligible
institution, organization, or person with whom the eligible
institution has an agreement to provide educational
programs, or to provide marketing, advertising, recruiting
or admissions services makes directly or indirectly to a
student, prospective student or any member of the public,
or to an accrediting agency, to a State agency, or to the
Secretary. A misleading statement includes any statement
that has the likelihood or tendency to mislead under the
circumstances. A statement is any communication made in
writing, visually, orally, or through other means.
Misrepresentation includes any statement that omits
information in such a way as to make the statement false,

erroneous, or misleading. Misrepresentation includes the

52 34 CFR 685.222(d) .
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dissemination of a student endorsement or testimonial that
a student gives either under duress or because the
institution required the student to make such an
endorsement or testimonial to participate in a program.” 53
The 2016 final regulations define a “substantial
misrepresentation” as “[alny misrepresentation on which the
person to whom it was made could reasonably be expected to
rely, or has reasonably relied, to that person’s
detriment.”% In the 2016 final regulations, the Department
used the standard of “substantial misrepresentation,” which
was interpreted to include negligent misrepresentations, to
adjudicate both borrower defense to repayment claims and
also any fine, limitation, suspension, or termination
proceeding against the school to recover any liabilities as
a result of the borrower defense to repayment claim.

Unlike these final regulations, the Department’s 2016
final regulations did not guarantee that the school would

be allowed to respond to a borrower defense to repayment

53 34 CFR 668.71(c).
54 Id.
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claim. The Department’s 2016 final regulations provide
that the Department may, but is not required to, consider a
response or submission from the school.>®> Under the 2016
final regulations, the Department may adjudicate a borrower
defense to repayment claim without any information from the
school, grant that claim under the substantial
misrepresentation, breach of contract, or judgment
standards in the borrower’s proceeding, and proceed to
initiate a separate proceeding against the school to
recover the amount of any relief provided to the borrower.
The Department now believes that using the same
standard in two separate proceedings, one for the borrower
to receive relief and the other for the Department to
recover liabilities from the school, is inefficient and
does not provide the robust due process protections that
are best for the borrower, school, and the Federal
taxpayer. Accordingly, as discussed elsewhere in these
final regulations, the Department must provide the school
with notice of a borrower defense to repayment claim and a

meaningful opportunity to respond to such a claim. The

55 34 CFR 685.222(e) (3) .
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borrower also will be able to file a reply limited in scope
to the school’s response and any evidence otherwise in the
possession of the Department that the Department considers.
The Department believes a Federal standard with a
different, more stringent definition of misrepresentation
better guards the interests of all students, including an
institution’s future tuition-paying students, an
institution acting in good faith, and the Federal taxpayer
who, in some cases, inevitably must pay for any negligent
or innocent mistakes. The “substantial misrepresentation”
standard in the 2016 final regulations behaves like a
strict liability standard in torts that is, generally,
reserved for abnormally dangerous activities where the
activity at issue creates a foreseeable and highly
significant risk of physical harm even when reasonable care
is exercised by all actors.® Although a “substantial
misrepresentation” standard is appropriate for proceedings

against schools in which the Department seeks to recover

56 Restatement (Third) of Torts § 20 (2010).
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liabilities, guard the Federal purse, and protect Federal
taxpayers, such a low standard is not appropriate when the
Department is forgiving loans and increasing the national
debt to the detriment of Federal taxpayers.®’ Student loan
debt accounts for $1.5 trillion dollars of the national
debt and is “now the second highest consumer debt category
— behind only mortgage debt - and higher than both credit
cards and auto loans.”®® FEach time the Department
discharges loans, the Department increases the national
debt, especially if the Department is not able to recover
the amount of discharged loans in a proceeding against the
schools.

We also believe that a less precise definition of
misrepresentation would unnecessarily chill productive
communication between institutions and prospective and
current students. We do not want to create legal risks

that dissuade schools from putting helpful and important

57 See Federal Reserve, Consumer Credit Outstanding (Levels), available
at

https://www.federalreserve.gov/releases/gl9/HIST/cc hist memo levels.ht
ml.

58 Zack Freidman, Student Loan Debt Statistics in 2019: A $1.5 Trillion
Crisis, FORBES, Feb. 25, 2019, available at
https://www.forbes.com/sites/zackfriedman/2019/02/25/student-loan-debt-
statistics-2019/#7577f5£3133f
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information in writing or allowing other students and
faculty to share their opinions with prospective or current
students. It could have a chilling effect on academic
freedom and reduce the amount of information provided to
students during academic and career counseling. We also
believe it would be improper to subject an institution, and
its current, past, and future students, to liability and
reputational harm for innocent or inadvertent
misstatements.

Prospective students benefit when schools share more
information, and more information naturally increases the
risk that some of the information may be outdated or
incorrect in some way. A student is entitled to honest
dealing from the school, which means that a school must
truthfully communicate when providing information. It does
not mean, necessarily, that rapidly changing or purely
subjective information must be perfectly free from error.

Schools that provide a high-quality education may make
innocent mistakes on highly complex or evolving issues.

For example, if a school erroneously represented State
licensure eligibility requirements for a particular
profession because the school was unaware that the State

amended its eligibility requirements just a few days before

114



This is an unofficial version. The official version will
be published in the Federal Register.

the school made the representation, then the school did not
act with knowledge that the representation was false. On
the other hand, if the school continued to make such an
erroneous representation after learning that the State
amended the eligibility requirements, then the school acted
with knowledge that the representation was false, which
constitutes a misrepresentation under these final
regulations. The Department recognizes that an institution
may self-correct inadvertent misrepresentations through its
various compliance programs and encourages institutions to
do so.

In determining whether a misrepresentation was made,
the Department also may consider the context in which the
misrepresentation is made. For example, demanding that the
borrower make enrollment or loan-related decisions
immediately, placing an unreasonable emphasis on
unfavorable consequences of delay, discouraging the
borrower from consulting an adviser, failing to respond to
borrower’s requests for more information about the cost of
the program and the nature of any financial aid, or
unreasonably pressuring the borrower or taking advantage of
the borrower’s distress or lack of knowledge or

sophistication are circumstances that may indicate whether
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the school had knowledge that its statement was false,
misleading, or deceptive or was made with a reckless
disregard for the truth. These examples of circumstances
that may lead to a borrower’s reasonable reliance on a
school’s misrepresentation standing alone, however, do not
suffice to demonstrate that a misrepresentation occurred
under these final regulations, just as they did not under
the 2016 final regulations.>?

The Department disagrees that it is too difficult for
borrowers to demonstrate that a misrepresentation occurred,
as borrowers may easily provide the type of evidence,
described in the 685.206(e) (3) (1)-(x1), to substantiate a
misrepresentation. This list of evidence is non-
exhaustive, as every type of evidence that could be used to
prove a misrepresentation cannot be predicted.

For example, borrowers may provide evidence that
actual licensure passage rates, as communicated to them by
their admissions counselor, are significantly different
from those included in the institution’s marketing

materials, website, or other communications made to the

59 34 CFR § 685.222(d) (2) (1) -(v) .
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student. The Department amended the description of
evidence that constitutes a misrepresentation to clarify
that actual institutional selectivity rates or rankings,
student admission profiles, or institutional rankings that
are significantly different from those provided by the
institution to national ranking organizations may
constitute evidence that a misrepresentation occurred, as
borrowers may rely upon misrepresentations made by an
institution to a national ranking organization. A borrower
also may provide evidence of a representation, such as
marketing materials or an institutional “fact sheet”,
regarding the total, set amount of tuition and fees that
they would be charged for the program that is significantly
different in the amount, method, or timing of payment from
the actual tuition and fees charged. Records about the
amount, method, or timing of payment should be in the
borrower’s possession, and the Department has further
revised its amendatory language to clarify that a
representation regarding the amount, method, or timing of
payment of tuition and fees that the student would be
charged for the program that is materially different in

amount, method, or timing of payment from the actual
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tuition and fees charged to the student may constitute
evidence that a misrepresentation has occurred.

In evaluating borrower defense claims, the Department
understands that a borrower may not have saved relevant
materials and records to substantiate his or her claim.

The Department also may receive additional materials from
the institution in its response to a borrower’s
allegations. The Department may rely on records otherwise
in the possession of the Secretary, such as recorded calls,
as long as the Department provides both borrowers and
institutions with an opportunity to review and respond to
such records. The Department encourages borrowers to use
the Department’s publicly available data as evidence to
demonstrate a misrepresentation. The Department will make
program-level outcome data available to institutions and
students through Federal administrative datasets, and these
data tools may help students satisfy this standard in a
manner not previously possible. For example, a borrower
may use information in the expanded College Scorecard,
which will include program-level outcomes data, to
demonstrate that an institution, in providing significantly
different information than the information in the expanded

College Scorecard, committed a misrepresentation with
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knowledge of its falsity or reckless disregard for the
truth.

However, if changing economic conditions result in
future students facing markedly diminished job
opportunities or earnings, the institution would not have
made a misrepresentation unless the data reported for
earlier graduates met the definition of misrepresentation.

Another area where an alleged misrepresentation may
not actually meet the standard of a misrepresentation is
job placement rate reporting. Since at least 2011, the
Department had evidence that job placement rate
determinations are highly subjective and unreliable.® On
March 1-2, 2011, RTI International, contractor for the
Integrated Postsecondary Education Data System (IPEDS),
convened a meeting of the IPEDS Technical Review Panel
(TRP) to develop a single, wvalid, and reliable definition
of job placement determined that while calculating job
placement rates using a common metric would be preferable,

doing so was not possible without further study, given that

60 Report and Suggestions from IPEDS Technical review Panel #34
Calculating Job Placement Rates, available at
https://edsurveys.rti.org/IPEDS TRP DOCS/prod/documents/TRP34 Final Act
ion.pdf . The TRP does not report to or advise the Department of
Education.
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States and accreditors use many different definitions to
define in-field job placements and identify the student
measurement cohort for calculating rates. In the absence
of a common methodology, the TRP recommended institutions
disclose the methodology associated with the job placement
rate reported to their accreditor or relevant state agency
but advised against posting institutional job placement
rates on College Navigator.

For the reasons stated above, the Department
encourages accreditors and States to adopt the use of
program-level College Scorecard data to ensure that all
students have access to earnings data that more accurately
and consistently - regardless of accreditor or State -
capture program outcomes and resolve the many challenges
associated with more traditional job placement rate
determinations. This change in practice, alone, will
likely reduce the potential for misrepresentations related
to job placement rate claims. Such a practice also will
enable students to provide evidence of misrepresentation
because the institution’s representations may easily be
compared to College Scorecard data.

As in the 2016 final regulations, these final

regulations do not require that a defense to repayment be
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approved only when evidence demonstrates that a school made
a misrepresentation with the intent to induce the reliance
of the borrower on the misrepresentation.® The Department
agrees with negotiators and commenters that it is unlikely
that a borrower would have evidence - particularly clear
and convincing evidence, as proposed in the 2018 NPRM - to
demonstrate that an institution acted with intent to
deceive. The final regulations provide that a defense to
repayment application will be granted when a preponderance
of the evidence shows that an institution at which the
borrower enrolled made a representation with knowledge that
the representation was false, or with reckless disregard
for the truth. Accordingly, a borrower is not required to
provide evidence that an institution acted with intent to
deceive or with intent to induce reliance. The borrower
must prove by a preponderance of the evidence that the
institution’s act or omission was made with knowledge of
its false, misleading, or deceptive nature or with a

reckless disregard for the truth.

61 83 FR at 37,257.
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We recognize that misrepresentations can be made
verbally. It can be difficult to determine whether a
representative of an institution made a verbal
misrepresentation to a borrower several years after the
fact. While the Department will consider borrower defense
claims in which the only evidence is the claim by the
borrower that an institution’s representative said
something years prior, these necessarily are difficult
claims to adjudicate. They also carry an inherent risk of
abuse. We thus encourage borrowers to obtain and preserve
written documentation of any information — including
records of communications, marketing materials, and other
writings - that they receive from a school that they rely
upon when making decisions about their education. As a
general rule, it is best for students to make these
important decisions based upon written representations and
documentation from the institution.

Like the 2016 final regulations, the Department’s
proposed misrepresentation standard covers omissions. The
Department believes that an omission of information that
makes a statement false, misleading, or deceptive can cause
injury to borrowers and can serve as the basis for a

defense to repayment. For example, providing school-
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specific information about the employment rate or specific
earnings of graduates in a particular field without
disclosing employment and earnings statistics compiled for
that field by a Federal agency could constitute a
misrepresentation under § 685.206(e) (3) (vi). Failing to
disclose state or regional data, when available, also
could constitute a misrepresentation as reflected by the
new example provided in revised § 658.206(c) (3) (vi) .62
These revisions help clarify what the Department may
consider an omission with respect to the definition of
misrepresentation.

As described in other sections of this Preamble, we
have structured these final regulations to provide an
equitable process for borrowers and institutions. The
borrower and institution may review and respond to each
other’s submissions. The process created by these final

regulations will assist the Department in making fair and

62 Note: As explained in the next section, below, the Department also
revised § 685.206(e) (3) (vi) to include a parenthetical that
institutions using national data should include a written, plain
language disclaimer that national averages may not accurately reflect
the earnings of workers in particular parts of the country and may
include earners at all stages of their career and not just entry level
wages for graduates.
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accurate decisions, while providing borrowers and schools
with due process protections.

The Department believes the definition of “substantial
misrepresentation,” at § 668.71(c), is insufficient to
address the various concerns and interests that commenters
describe. As explained above, punishing an institution for
an inadvertent mistake does not appropriately balance the
Department’s obligations to current and future students or
taxpayers. The Department, however, will not require a
borrower to demonstrate that the institution acted with
specific intent to deceive. The borrower must only
demonstrate that the institution’s act or omission was made
with knowledge of its false, misleading, or deceptive
nature or with a reckless disregard for the truth.
Additionally, the Department maintains the evidentiary
standard of preponderance of the evidence from the 2016
final regulations for borrower defense to repayment
applications. This lower evidentiary standard
appropriately addresses concerns about the borrower’s
ability to demonstrate a misrepresentation occurred.

One commenter’s assertion that the Department assumes
five percent of misrepresentations are not committed with

intent, knowledge, or reckless disregard is wrong. In the
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2018 NPRM, the Department’s Requlatory Impact Analysis
provided: “By itself, the proposed Federal standard is not
expected to significantly change the percent of loan volume
subject to conduct that might give rise to a borrower
defense to repayment claim. The conduct percent is assumed
to be 95 percent of the [President’s Budget] 2019 baseline
level.”® The commenter appears to have assumed that the
conduct percent is tied to the specific reguirement that an
act or omission be made with knowledge of its false,
misleading, or deceptive nature or with a reckless
disregard for the truth. As mentioned in the Net Budget
Impacts section of the RIA, the distinction between the
borrower percent and the conduct percent is somewhat
blurred. The change the commenter points out is more
reflected 1in the borrower percent as part of the ability
of the borrower to prove elements of their case. Given
that the two rates are multiplied in developing the
estimates, we believe that the impacts of the regulation

are captured appropriately.

63 83 FR at 37299.
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The commenter’s misunderstanding of the Department’s
Regulatory Impact Analysis informed the commenter’s
conclusion that the definition of misrepresentation
substantially burdens borrowers without distinguishing
among the types of misrepresentations borrowers may have
experienced. The commenter does not provide any data to
support this conclusion, and the Department’s RIA does not
establish this conclusion. Contrary to the commenter’s
assertions, the Department’s definition of
misrepresentation distinguishes among the different types
of misrepresentations borrowers may have experienced. For
example, the misrepresentation may be by act or omission.
The school may have made the misrepresentation with
knowledge of its false, misleading, or deceptive nature or
with reckless disregard for the truth.

The Department declines to adopt the UDAP standard
suggested by commenters. Both the FTC and CFPB investigate
consumer complaints that are not necessarily similar to
borrower defense to repayment claims. The Department is
not bound by FTC and CFPB standards and chooses not to
adopt them.

Additionally, the Department plays a role as a

gatekeeper of taxpayer dollars regarding loan forgiveness -
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a role not shared by the FTC or CFPB. The Department is
unigque in that it is responsible for both distributing and
discharging loans. The FTC and CFPB do not lend money,
like the Department does, and therefore those agencies are
not responsible for protecting assets in the same manner as
the Department is.

We disagree that the Federal standard, including the
definition of misrepresentation, should include UDAP
violations to ensure that borrowers are protected. As we
explained in the 2016 final regulations, we considered the
available precedent and determined that it is unclear how
such principles would apply in the borrower defense context
as stand-alone standards.® Such unfair and deceptive
practices are often alleged in combination with
misrepresentations and are not often addressed on their own
by the courts. With this lack of guidance, it is unclear
how such principles would apply in the borrower defense
context. We would like to avoid for all parties the burden

of interpreting other Federal agencies’ and States’

64 81 FR 75939-75940.
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authorities in the borrower defense context. As a result,

we decline to adopt a standard for relief based on UDAP.

Changes: The Department adopts, with some changes,
the definition of misrepresentation in the 2018 NPRM for §
685.206(e) (3). As previously noted, the Department adopts
the Federal standard in Alternative B in the 2018 NPRM and
makes revisions to align the Federal standard with the
definition of misrepresentation, such as removing the
phrase “an intent to deceive” the phrase “making of a
Direct Loan, or a loan repaid by a Direct Consolidation

Loan” from § 685.206(e) (2) .
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Additionally, the Department revised the regulations to
clarify that the list of evidence of misrepresentation in §
685.206 (e) (3) 1s a non-exhaustive list. The Department
further amended the description of evidence that a
misrepresentation may have occurred to clarify that actual
institutional selectivity rates or rankings, student
admission profiles, or institutional rankings that are
materially different from those provided by the institution
to national ranking organizations may evidence a
misrepresentation. The Department also revised its
amendatory language to clarify that a representation
regarding the amount, method, or timing of payment of
tuition and fees that the student would be charged for the
program that is materially different in amount, method, or
timing of payment from the actual tuition and fees charged
to the student evidences a misrepresentation in these final
regulations. The Department revised the example of
misrepresentation under § 685.206(e) (3) (vi) to include the
failure to disclose appropriate State or regional data in
addition to national data for earnings in the same field as

provided by an appropriate Federal agency.
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The Department revised the Federal standard to require

a borrower to demonstrate a misrepresentation of a material

fact and not a misrepresentation of a material opinion,

intention, or law.

Determination of Misrepresentation

Comments: One commenter suggested that the borrower
should still be eligible for a defense to repayment
discharge when the misrepresentation was made by an
employee acting without the school’s knowledge or against
the school’s direction. The commenter notes that if a
borrower was harmed by the school’s employee or agent, then
the school, not the borrower, should be responsible for the
harm caused.

Several commenters sought determinations as to whether
specific examples of statements or omissions would
constitute misrepresentation under the proposed definition.
These examples include: a failure to inform a student that
the school may close prior to that final decision being
made; a failure to disclose that a regulator has taken an
adverse action against the school while the matter is on
appeal and not final; a school makes a mistake without

willful intent; an employee of the school provides
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inaccurate or unclear information that can be tied to a
deficit in training or performance; changes that occur to
the information originally provided to the borrower,
through no fault of the school; if State or Federal
governments make dramatic budgetary reductions in financial
aid that result in a reduction of aid promised to a
borrower; incorrect information regarding what financial
aid is available; changes in costs after a student enrolls;
incorrect information regarding the cost of attending the
school; differences in reporting to adhere to State,
Federal, accrediting agency, and licensing board
requirements; Nursing National Council Licensure
Examination (NCLEX) passage rates; clinical facility sites
utilized during nursing school; institutions stating that a
borrower can make the national average of earnings in a
particular field, even if that average exceeds those of
program graduates; typographical errors in marketing
materials produced internally or by outside entities; and
falsified data provided to an institutional ranking
organization in order to inflate the school’s rankings.

One commenter asked whether students at specific

institutions would be covered under this regulation, had
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this standard been in place and given the evidence now
available to the Department.

Other commenters sought clarification on what
constitutes a deceptive practice or act or omission on the
part of a school and requested guidance from the Department
regarding what policies to put in place to ensure schools
are not misleading students in any way. These commenters
also would like to know how compliance with these policies
may be enforced.

Some commenters objected to the inclusion within the
specific examples of statements or omissions that would
constitute a misrepresentation under the proposed
definition of “availability, amount, or nature of financial
assistance.” These commenters note that the volatility of
financial aid awards is more often attributable to a change
in the student’s eligibility, rather than an independent
determination by the school.

Another commenter objected to the inclusion within the
specific examples of statements or omissions that would
constitute a misrepresentation under the proposed
definition of “[a] representation regarding the
employability or specific earnings of graduates without an

agreement between the school and another entity for such
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employment or specific evidence of past employment earnings
to justify such a representation or without citing
appropriate national data for earnings in the same field as
provided by an appropriate Federal agency that provides
such data.”

The commenter cites research that found that earnings
from the Bureau of Labor Statistics exceed the actual
earnings of program graduates in gainful employment (GE)
programs in 96 percent of programs analyzed, including in
almost every one of the top 10 most common GE occupations,

even for the program graduates with the highest earnings.

Discussion: A borrower may successfully allege a
defense to repayment based on a misrepresentation by a
school’s employee who acts without the school’s knowledge
or against the school’s direction as long as the borrower
demonstrates they reasonably relied on the
misrepresentation under the circumstances and that the
employee acted with reckless disregard for the truth. The
Department will not fault a borrower for failing to
recognize that the employee is acting without the school’s
knowledge or against the school’s direction, unless the

circumstances clearly indicate the employee is not
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authorized to make the alleged representations on behalf of
the school. These circumstances will help to determine
whether the borrower reasonably relied on the
misrepresentation of material fact, as required by the
Federal standard in § 685.206(e) (2) (1) .

For example, if an employee in the school’s cafeteria
who serves food made a misrepresentation about the
availability, amount, or nature of financial assistance
available to a particular student, that student should
reasonably recognize the employee is not authorized to make
such representations. The Department will take into
consideration whether the school’s employee is authorized
to act on behalf of the school in determining whether to
recover funds from the school.

To address some of the commenter’s concerns, the
Department is revising § 685.206(e) (3) (vii) to clarify that
a misrepresentation may constitute a “representation
regarding the availability, amount, or nature of any
financial assistance available to students from the
institution or any other entity to pay the costs of
attendance at the institution that is materially different
in availability, amount, or nature from the actual

financial assistance available to the borrower from the
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institution or any other entity to pay the costs of
attendance at the institution after enrollment.” The
Department recognizes that a student’s eligibility for
financial assistance may change and will examine the
school’s representation in light of the student’s
eligibility at the time the school made the representation
regarding the availability, amount, or nature of any
financial assistance available to the student. The
school’s representation must be materially different in
availability, amount, or nature from the actual financial
assistance available to the borrower in order to constitute
a misrepresentation.

Additionally, the Department revised the proposed
definition of the terms “school” and “institution” to align
more closely with the persons or entities who may make a
misrepresentation in 34 CFR § 668.71. Accordingly, these
final regulations expressly define a school or institution
to “include an eligible institution, one of its
representatives, or any ineligible institution,
organization, or person with whom the eligible institution
has an agreement to provide educational programs, or to

provide marketing, advertising, recruiting or admissions
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services.”® This definition captures the Department’s
interpretation of the 2016 final regulations, as the
preamble to the 2016 final regulations indicates that
schools may be held liable for their employees’
representations. %6

The Department agrees that it can be difficult to
differentiate between an institution that misrepresents the
truth to students as a matter of policy and an individual
employee who violates the institution’s policies to make
the misrepresentation. To determine whether an institution
acted with reckless disregard for the truth, the Department
may consider the controls that an institution had in place
to prevent or detect any misrepresentations. For this
reason, it is important that the final regulations provide
an opportunity for an institution to contribute to the
record. An opportunity to respond in a proceeding is a
well-established principle of due process. The Department
will determine whether a misrepresentation occurred based

on information from both the borrower and the school.

65 34 CFR § 685.206 (e) (iv).
66 81 FR 75952.
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We understand the commenters’ interest in further
clarification as to whether specific circumstances may
constitute a misrepresentation. However, we do not believe
it is possible or appropriate to provide an exhaustive list
of examples or a hypothetical discussion of the analytical
process the Department will undertake to ascertain whether
a specific borrower’s claim meets the requirements of
misrepresentation. The determination of whether a school
made a misrepresentation that could be the basis for a
borrower defense claim will be made based on the specific
facts and circumstances of each borrower defense to
repayment application. The Department will carefully
examine the facts presented in each application and cannot
anticipate the unique facts of each application.

In response to the commenter’s request for more
clarity regarding the circumstances that may constitute a
misrepresentation, the Department made a minor revision to
§ 685.206(e) (3) (ix). In § 685.206(e) (3) (ix), the
Department added that a representation that the
institution, its courses, or programs are endorsed by
“Federal or State agencies” may constitute a
misrepresentation if the institution has no permission or

is not otherwise authorized to make or use such an
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endorsement. Institutions should not represent that their
courses or programs are endorsed by Federal or State
agencies, if these agencies have not endorsed them.

In § 685.206(e) (3) (x), the Department states that a
representation regarding the location of an institution
that is materially different from the institution’s actual
location at the time of the representation could constitute
a misrepresentation for borrower defense purposes. The
Department does not intend for this specific provision to
apply to institutions that relocate to a new location after
a student enrolls to comply with the new FASB standards or
after an institution’s lease runs out and is not
subsequently renewed. Under the Department’s definition of
misrepresentation, an institution’s representation about
its location must be accurate at the time when the
representation is made. If the institution makes a
representation about its location and later changes its
location, then the institution should accurately represent
its change in location. We expect the implementation of
the new FASB standards will increase the number of
institutions that relocate, which should not be permitted
to result in an increase in the number of borrower defense

claims based upon misrepresentations about the school’s
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location as long as the school’s representation about its
location is accurate at the time when the representation is
made. Subject to additional material facts and
circumstances, an institution that moves to a slightly
different location, with comparable facilities and
equipment, which does not create an overly burdensome
commute, will not be viewed by the Department as having
committed a misrepresentation.

The Department acknowledges that allegations against
the specific institutions that the commenters referenced
are well-known. The discharge applications submitted by
students who attended those schools are being evaluated
under the pre-2016 regulations. It is not appropriate to
speculate how those cases would be decided using a
different standard, a different process, and different
evidence. The Department does not comment on claims or
matters that are pending.

The Department’s regulations provide a non-exhaustive
list of evidence that a borrower may use to demonstrate
that a misrepresentation occurred. Institutions may
develop internal controls and compliance policies based on
this non-exhaustive list. Institutions are well positioned

to determine how to ensure compliance with institutional
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policies promulgated to prevent and prohibit
misrepresentations to students. In these policies,
institutions may describe the consequences, including
disciplinary measures, that employees face if they make a
misrepresentation.

The Department will not determine that a school made a
misrepresentation if a student’s eligibility for financial
aid changed as a result of changes in Federal programs or a
student’s eligibility for aid. The Department, however, is
concerned that many institutions engage in strategic
dissemination of institutional aid where they provide
significant first year aid to attract a student to the
institution, but do not continue that level of support
throughout the program even when the student meets the
requirements for receiving that level of support. Conduct
such as this could constitute a misrepresentation,
depending on the details of the situation.

Similarly, the Department will not determine that an
institution made a misrepresentation for complying with
differing requirements of accreditors or States to report
multiple job placement rates for a single program, if a
student, through no fault of the institution,

misunderstands which of those placement rates more
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accurately reflects his or her likely outcomes. If the
institution uses data that is required by accreditors or
States in its own publications and materials, the
Department encourages institutions to provide context for a
student to understand the relevance of the job placement
rate or other data required by accreditors or States. For
example, institutions with an Office of Postsecondary
Education Identification Number (OPE ID) may report job
placement rates that include many campuses across the
country.

As a result, these institutions may be required to
report a rate that is not intended to represent earnings
for students who live in parts of the country where wages
are lower than average or higher than average. The use of
OPE IDs to report outcomes also may cause an institution to
appear to be located in one part of the country, even
though the campus that a student attends may be at an
additional location in another part of the country where
prevailing wages differ. Similarly, accreditors and States
may define measurement cohorts differently and may have
different standards for what constitutes an in-field job
placement. Accordingly, an institution may report data

accurately based on the various definitions they are
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required to use, and a student may not understand how to
interpret this data. As long as the institution does not
use that data in a manner to knowingly mislead or deceive
students or with reckless disregard for the truth, the
Department will not consider the use of such data to
constitute a misrepresentation.

An institution, however, that makes claims about
guaranteed employment or guaranteed earnings to borrowers
should maintain evidence to support those guarantees. An
institution could be considered to have made a
misrepresentation if evidence of such guarantees do not
actually exist or do not apply to all students to whom the
guarantee is made.

We appreciate the commenters’ concern regarding
discrepancies between BLS and GE earnings data. To
clarify, it is important to remember that GE rates, as
previously calculated, were based upon earnings measured
only a few years after a title IV participating student
graduates, while BLS measures earnings of everyone in an
occupation, including those who have years of experience
and expertise.

Thus, BLS data may more accurately represent long-

term, occupational earning potential rather than the
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expected earnings of an institution’s program graduates
within two or three years of graduation. Until an expanded
College Scorecard provides institutions with median
program-level earnings, BLS data is the most reliable
source of Federal wage data available to help students
understand earnings for particular occupations. BLS data is
helpful because a student is generally interested in
earnings over the course of a career, and not just a few
years after completion of the program.

To address the concerns of commenters that a borrower
may misunderstand the national data, the Department also
revised § 685.206(e) (3) (vi) to include a parenthetical that
institutions using should include a written, plain language
disclaimer that national averages may not accurately
reflect the earnings of workers in particular parts of the
country and may include earners at all stages of their
career and not just entry level wages for graduates. Such
a disclaimer places the national data that an institution
may use in context and will help the borrower understand
that the national data does not guarantee a specific level
of income. Such a disclaimer also will help the borrower

understand that the national data may not be representative
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of what a student will make in the early years of their
career or in a particular part of the country.

Changes: The Department is revising 34 CFR
685.206 (e) (3) (vi), which provides examples of
misrepresentation, to include a parenthetical that
instructs institutions to include a written, plain language
disclaimer that national averages may not accurately
reflect the earnings of workers in particular parts of the
country and may include earners at all stages of their
career and not just entry level wages for recent graduates.

The Department revised the example of a
misrepresentation in 685.206(e) (3) (vi) regarding the
availability, amount, or nature of the financial assistance
available to students to expressly state that the
representation regarding such financial assistance must be
materially different from the actual financial assistance
available to the borrower.

In § 685.206(e) (3) (ix), the Department added that a
representation that the institution, its courses, or
programs are endorsed by “Federal or State agencies” may
constitute a misrepresentation if the institution has no
permission or is not otherwise authorized to make or use

such an endorsement.
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The Department also revised the proposed definition of
the terms “school” and “institution” to align more closely
with the persons or entities who may make a
misrepresentation in 34 CFR § 668.71.

BORROWER DEFENSES - JUDGMENTS AND BREACH OF CONTRACT
Comments: A number of commenters supported the
Department’s proposal to use State judgments, breaches of
contract, and/or other third-party information in its
evaluation of, but not as an automatic approval for,

borrower defense claims.

Several commenters urged the Department to view
breaches of contract and prior judgments as additional
bases for a borrower defense claim. One commenter noted
that if colleges were in violation of other laws,
recognizing such claims would provide relief to wronged
borrowers and failure to recognize these types of claims
limits a borrower’s opportunity to obtain relief.

One commenter noted that although the preamble
clarifies that breaches of contracts or judgments may be
considered as evidence of a misrepresentation, this
position should be explicitly stated in the text of the

regulation.

145



This is an unofficial version. The official version will
be published in the Federal Register.

One commenter suggested that the Department modify the
rule to require the Department to review any State
judgments for relevant information before requiring
additional documentation from the borrower, and that if a
State judgment satisfies the Federal standard and the
school was provided an opportunity to present its evidence,
the borrower’s claim should be accepted and proceed to the
harm stage. Another commenter noted that under the
Department’s proposal, a person who has been determined to
be a victim through a robust judicial process at the State
level is denied relief. A different commenter indicated
that individual borrowers should not be required to
identify illegal conduct at schools but should be able to
rely on State court determinations.

One commenter indicated that the Department should not
eliminate breach of contract as a basis for a claim merely
because the Department did not find a sufficient number of
borrowers asserting those rights in the past as the next
crisis may not look like the last one.

Another commenter indicated that the final language
should clarify whether a breach of contract can serve as
the basis for a claim if it related directly to the

educational services provided by the school.
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Discussion: The Department appreciates the commenters’
support for our proposed regulations.

Unlike the 2016 final regulations, the Federal
standard in these final regulations does not include a
breach of contract as a basis for a borrower defense to
repayment claim. The 2016 final regulations provide that a
borrower may assert a borrower defense to repayment, “if
the school the borrower received the Direct Loan to attend
failed to perform its obligations under the terms of a
contract with the student.”® The Department, however, did
not identify the elements of a breach of contract and did
not define what may constitute a contract between the
school and the borrower. The Department noted in the 2016
NPRM that “a contract between the school and a borrower may
include an enrollment agreement and any school catalogs,
bulletins, circulars, student handbooks, or school

regulations” and cited to two Federal cases, one of which

€7 34 CFR § 685.222(c) .
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is unpublished.® The Department further provided in the
preamble of the 2016 final regulations that “it is unable
to draw a bright line on what materials would be included
as part of a contract because that determination is
necessarily a fact-intensive determination best made on a
case-by-case determination.”% The Department declined to
adopt a materiality element with respect to a breach of
contract and did not define the circumstances in which an
immaterial breach may satisfy the Federal standard.’0
Finally, the Department did not tie the breach of contract
basis of the Federal standard to State law.

We continue to acknowledge that a breach of contract
may depend on the unique facts of a claim, but are
concerned that both borrowers and institutions will not
know how the Department determines what constitutes a
contract or a breach of contract with respect to borrower
defense to repayment claims. The Department does not
publish its decisions with respect to an individual

borrower’s claims and, thus, the public will not be able to

68 81 FR 39,341 (citing Ross v. Creighton University, 957 F.2d 410 (7th
Cir. 1992) and Vurimindi, 435 F. App’x at 133 (quoting Ross)).

69 81 FR 75944.

70 1d.
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know or understand the facts or circumstances the
Department considers in accepting a breach of contract
claim that satisfies the Federal standard.

We also are concerned that the lack of clarity with
respect to breach of contract as a basis for a borrower
defense to repayment claim will lead to uncertainty and
confusion among schools and borrowers in different states
because the breach of contract basis in the 2016 Federal
standard is not tied to or based on State law. For
example, contrary to the Federal case law cited in the
preamble of the 2016 final regulations, the Supreme Court
of Virginia expressly held that statements in an
institution’s “letters of offers of admission from the
College's Admissions Committee; correspondence, including
e-mail, among the College's representatives and the
students; and the College's [] Academic Catalog” did not

constitute a contract between the school and its students.’!

1 Dodge v. Trustees of Randolph-Macon College Woman’s College, 661
S.E.2d 801, 802-03 (va. 2008).
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These materials contained representations that a female
liberal arts college, which had provided an education to
women only for over 100 years, would remain single-sex.’?
The school’s catalog even expressly stated: The school
“offers an education fully and completely directed toward
women. In a time of increasing opportunities for women, it
is essential that the undergraduate years help the student
build confidence, establish identity, and explore
opportunities for careers and for service to the society
that awaits her.”73

The Supreme Court of Virginia ruled that these
representations did not constitute a contract and, thus,
admitting male students could not constitute a breach of
contract claim.’? Under the 2016 final regulations, it is
not clear whether such representations in a school’s
catalog or other materials may constitute a breach of
contract in satisfaction of the Federal standard if the
school then began to admit male students subsequent to the

claimant’s enrollment, as the breach need not be material

72 Id.
73 Id. at 802.
74 Id. at 803-04.
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in nature. Breach of contract laws vary among States, and
the breach of contract standard in the 2016 final
regulations may be in contravention of some breach of
contract laws such as the breach of contract laws in
Virginia. In promulgating the 2016 final regulations, the
Department expressly anticipated that guidance may
eventually be necessary to further define breach of
contract.’ The Department does not wish to maintain a
borrower defense regime that increases uncertainty as to
what constitutes a contract and how that contract may be
breached. Instead of maintaining a Federal standard that
requires more clarification through guidance, the
Department has decided to provide more certainty and
clarity through regulations that provide a different
Federal standard.

Unlike the Federal standard in the 2016 final
regulations, the Federal standard in these final
regulations requires a misrepresentation of material fact

upon which the borrower reasonably relied in deciding to

75 81 FR 75,994.
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obtain a loan. The requirements of materiality and
reasonable reliance provide more certainty and clarity. A
breach of contract claim, unlike a claim of fraud or
material misrepresentation, does not necessarily require
any reliance by the borrower.’® If the borrower does not
rely on a school’s promise to perform a contractual
obligation, the borrower may not have suffered harm as a
result of the school’s breach of contract.

For example, if the school represents in its catalog
that it will publish the number of robberies in a specific
geographic area in a crime log but fails to do so, the
school may have failed to perform its obligation. Assuming
arguendo that this failure constitutes a breach of contract
claim, such a breach likely will not affect the benefit the
student receives from the education. Such a breach also
likely is not material in nature. A Federal standard that
requires a material misrepresentation and reliance by a
borrower provides a more accurate gauge for any harm the
student may have suffered. A more accurate gauge of harm

to the student will enable the Department to more easily

76 Compare Restatement (First) of Contracts § 312 (2018) with
Restatement (First) of Contracts §S 470-471.
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determine the amount of relief to provide in a successful
borrower defense to repayment claim.

The Department is not eliminating breach of contract
as the basis for a claim merely because the Department did
not find a sufficient number of claims. The Department
believes that a breach of contract that directly and
clearly relates to enrollment or continuing enrollment or
the provision of educational services may be used as
evidence in support of a borrower defense to repayment
claim. Standing alone, however, a breach of contract, will
not be sufficient to satisfy the Federal standard.

Similarly, the Department acknowledges that if a
borrower has obtained a non-default, favorable contested
judgment against the school based on State or Federal law
in a court or administrative tribunal of competent
jurisdiction, then there may circumstances when the
borrower may use such a judgment as evidence to satisfy the
Federal standard in these final regulations.

For example, where a borrower obtains a Jjudgment
against a school for statements it made to the borrower
about licensure passage rates for a program in which the
borrower enrolled, and court found that the school knew the

statement to be false and that the borrower suffered
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financial harm, the borrower may use the judgment as
evidence in support of his or her application to seek a
discharge of a Direct Loan or a loan repaid by a Direct
Consolidation Loan. These regulations do not prohibit a
borrower from pursuing relief from courts or administrative
tribunals. For example, settlements negotiated by States
have included elimination of private loans, reimbursement
of cash payments, and repayment of outstanding Federal loan
debt. However, the defense to repayment provision limits
relief to Federal student loan repayment obligations and
does nothing to assist students who used cash, college
savings plans, or other forms of credit to pay tuition.
Unlike the 2016 final regulations, a judgment,
standing alone, will not necessarily automatically satisfy
the Federal standard. 1If the borrower has obtained a
judgment against a school, then the court or administrative
tribunal very likely provided an adequate remedy to the
borrower as part of the judgment. Accordingly, the
Department may not be able to offer any additional relief.
Even if the Department may offer further relief, the
Federal standard should not include an inherent assumption
that the relief provided by the court or administrative

tribunal was insufficient. Accepting judgments as evidence
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in support of borrower defense claims allows for the
Department to undertake the necessary analysis to determine
whether additional relief is warranted, but including such
judgements as an automatic basis to qualify for relief
presumes more than what is appropriate in all cases. We
should not supplant the judicial system by granting relief
that a court or administrative tribunal did not deem
necessary.

The Department chose not to use a State law standard
in the 2016 final regulations because a State law standard
may result in inequities among borrowers who qualify for
relief. 1If one State’s laws are more generous than those
in another State, then two equally situated borrowers may
obtain very different results in their respective State
courts. If a judgment based on State law automatically
qualifies a borrower for a borrower defense to repayment,
then inequities among borrowers will perpetually continue.
Accordingly, the Department has determined that a judgment
against the school, alone, should not constitute the
Federal standard.

In order to ensure that both borrowers and
institutions have due process rights, these final

regulations add new steps to the borrower defense to
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repayment adjudication process that provides both with an
opportunity to provide evidence and respond to evidence
provided by the other party. Therefore, automatic relief
under any circumstance would be inappropriate, especially
since the circumstances that resulted in a breach of
contract may or may not meet the Federal standard for
misrepresentation. As such, while a judgment or breach of
contract related to enrollment or the provision of
educational services may serve as compelling evidence to
support a borrower’s borrower defense to repayment claim,
the Department cannot award automatic borrower defense
relief since that would eliminate the opportunity for the
institution to respond to the borrower’s claim with the
Department. The Department sufficiently explained in this
Preamble that a judgment and/or a breach of contract may be
used as evidence in support of a borrower defense to
repayment claim. Changing the amendatory language to this
effect is not necessary and may mislead or confuse
borrowers by implying that a judgment or breach of contract
may independently and automatically satisfy the Federal
standard. The Federal standard in these final regulations
marks a departure from the Federal standard in the 2016

final regulations with respect to a judgment or breach of
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contract, and the Department does not wish to cause
confusion.

Changes: None.

BORROWER DEFENSES — PROVISION OF EDUCATIONAL SERVICES
AND RELATIONSHIP WITH THE LOAN

Comments: Some commenters supported the Department’s
proposal to exclude defense to repayment claims that are
not directly related to the provision of educational
services. Some commenters also supported the definition
the Department proposed for the provision of educational
services.

Other commenters argued that the limitation of the
provision of educational services to a borrower’s program
of study was inappropriately narrow. These commenters
suggested that the borrower’s claim should apply to all
Federal student loans, regardless of how the funds were
spent, and to the school’s pre- and post-enrollment
activities. One commenter also stated that the provision of
educational services is too narrowly defined, because
schools may have made promises about the quality of the
education that fall outside of the specific requirements of
accreditors or State agencies, but that may significantly

affect the borrower’s educational experience. This
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commenter also asserted that the Department failed to
adequately justify its decision to limit the provision of
educational services only to those related to the
borrower’s program of study.

Another commenter objected to the definition limiting
misrepresentation to circumstances where the school had
withheld something “necessary for the completion” of the
program, as that would leave too much room for abuse by
schools.

One commenter found it needlessly inimical to require
that a misrepresentation relate to a borrower’s program of
study for the borrower to make a defense to repayment
claim. The commenter argued that the value of a degree
rests in large part on the reputation of the school and, if
that reputation is tarnished or destroyed, the value of the
degree is as well.

A group of commenters asked what “educational
resources” means. Additionally, they noted that
accrediting agencies, State licensing agencies, or
authorizing agencies may require schools to maintain
certain licensure passage or Jjob placement rates in their
programs, but there are not “requirements for the

completion of the student’s educational program.” These
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commenters inquired whether the definition of provision of
educational services excludes borrower defenses on the
basis of misrepresentations about job placement and exam
passage rates. These commenters further ingquired whether a
particular attribute or representation regarding
transferability of credits constitutes a “requirement for
the completion of the student’s educational program.”
These commenters noted that only subparagraph (J) of
proposed § 685.206(d) (5) (iv), in the 2018 NPRM, refers to
“educational resources” and inquired whether subparagraph
(J) is the only provision that may serve as the basis of a
misrepresentation regarding the provision of educational

services.

Discussion: We thank the commenters for their support
of the proposed regulations pertaining to the provision of
educational services.

As noted in the NPRM, the Department included a
definition of “provision of educational services” at the
request of some of the non-Federal negotiators. The
Department acknowledged that there are well-developed
bodies of State law that explain this term, and each State

may define this term differently. Accordingly, in the
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NPRM, we concluded that the term “provision of educational
services” is subject to interpretation and proposed to
define that term as “the educational resources provided by
the institution that are required by an accreditation
agency or a State licensing or authorizing agency for the
completion of the student’s educational program.”’’ A
misrepresentation relating to the “provision of educational
services” thus is clearly and directly related to the
borrower’s program of study.

The Department expects the school’s communications and
acts that are directly or clearly related to the provision
of educational services to conform to the Federal standard
set forth in these final regulations.

We do not believe it is appropriate to consider acts
or omissions unrelated to the making of a Direct Loan for
enrollment at the school or the provision of educational
services for which the loan was made as relevant to a
borrower defense claim. For example, under the
Department’s definition, an institution that advertises a

winning sports team does not make a misrepresentation for

77 83 FR 37254
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borrower defense purposes, if in years subsequent to a
borrower’s enrollment the team has less successful seasons.
Similarly, an institution that advertises certain on-campus
restaurants does not make a misrepresentation for borrower
defense purposes if one or more of those restaurants closed
their on-campus locations and were no longer available to
students who purchased a campus meal plan.

However, if, for example, an institution represented
in their college catalog that they provided highly-
qualified faculty for the business program, modern
equipment, low teacher-to-student ratios, and excellent
training aids, but actually provided only one unqualified
teacher for the program - who was also the school’s
registrar - one course session of forty-two students (all
taking different level courses), and only two 10-key adding
machines, then, with this combination of issues, the
institution may have made a misrepresentation that could be
used as a basis for a discharge application.’s

Similarly, it is likely a misrepresentation when an

institution insists in its marketing materials that its

78 American Commercial Colleges, Inc. v. Davis, 821 S.W.2d 450, 452
(Tex.App. Eastland 1991).
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online program is “substantially identical” to the same
course offered in the traditional classroom setting, but
only provided PowerPoint slides from in-class courses
without any accompanying lectures or videos, scanned copies
of books with cut-off information and blurred entire
sentences, and instructors that did not prepare course
materials and were hardly involved at all in any actual
online instruction.?’?

The Department disagrees that it should allow a
borrower’s defense to repayment application to apply to all
Federal student loans, irrespective of how the borrower
spends the funds. These loans are Federal assets, and the
Federal taxpayer should not be liable for the choices of a
borrower not related to a loan for enrollment at the school
or to the provision of education services for which the
loan was made.

A school’s pre- and post-enrollment activities may
support a borrower defense to repayment application if the
institution’s pre- or post-enrollment acts or omissions

directly and clearly relate to the making of a loan for

79 Bradford v. George Washington University, 249 F.Supp. 3d 325, 330
(D.D.C. 2017).
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enrollment or continuing enrollment at the school or to the
provision of education services for which the loan was
made. The Department revised both the regulations on the
Federal standard and the definition of misrepresentation to
clarify that an institution’s act or omission that directly
and clearly relates to the enrollment or continuing
enrollment at the institution may constitute grounds for a
borrower defense to repayment claim.

Although the Department rejected similar requests by
commenters in the past, the Department accepts these
requests, which non-Federal negotiators also made during
the most recent negotiated rulemaking sessions, to clarify
that the provision of educational services must relate to
the borrower’s program of study. In adjudicating borrower
defense to repayment applications, the Department seeks to
avoid making inconsistent determinations. Tying the
provision of educational services to the student’s program
of study will result in more consistent interpretations of
the term “provision of educational services.” This
definition provides greater clarity as claims related to
more general concerns associated with the institution’s
provision of educational services will not be considered.

The Department does consider enrollment in general
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education courses prior to the borrower’s selection of a
major or educational service provided in relation to a
student’s prior major to be included in the definition of a
program of study.

The definition of “provision of educational services”
is based on educational resources as those resources
provided by the institution that are required by an
institution’s academic programs, its accreditation agency
or a State licensing or authorizing agency for the
completion of the student’s educational program.
Educational resources may include an adequate number of
faculty to fulfill the institution’s mission and goals or
successful completion of a general education component at
the undergraduate level that ensures breadth of knowledge.
The Department cannot describe all the educational
resources that various accrediting agencies or State
licensing or authorizing agencies may require for
completion of the student’s educational program, so we
decline to provide an exhaustive list in these final
regulations.

The definition of the provision of educational
services does not categorically exclude all borrower

defenses on the basis of misrepresentations about job
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placement and exam passage rates. The final regulations
define a misrepresentation as directly and clearly related
to the making of a loan for enrollment at the school or to
the provision of educational services for which the loan
was made. Misrepresentations about job placement and exam
passage rates may directly or clearly be related to the
making of a loan for enrollment at the school.

A representation regarding transferability of credits
may constitute a requirement for the completion of the
student’s educational program depending on the
circumstances. If the school makes a statement that all
credits from another school are transferable and may be
used to complete an educational program with knowledge that
few or none of the credits are transferable, then that
school likely would be considered to have made a
misrepresentation as defined in these final regulations.

The definition of “provision of educational services”
relates to elements necessary for the completion of the
student’s educational program, but a misrepresentation is
not limited to circumstances where the school had withheld
something “necessary for the completion” of the program.

As explained above, a misrepresentation may be an act or
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omission that directly and clearly relates to the making of
a loan for enrollment at the school.

We disagree with the commenter who asserted that
defenses to repayment should be based on harm to a school’s
general reputation. Institutions may suffer reputational
damage for a number of reasons, including, for example,
poor performance of an athletic team, sexual misconduct on
the part of a member of the staff or instances when a staff
member accepts payment in exchange for boosting a student’s
chances to be admitted. But reputational harm does not
generally have a widespread impact on the quality of
education the students receive. An institution’s level of
admissions selectivity has a significant impact on the
institution’s reputation, but it would be hard to argue
that it is the fault of the institution if a borrower
selected a less-selective institution and did not benefit
from the advantages of a social network typical of an elite
institution. A borrower would not be entitled to borrower
defense to repayment relief as a result of reputational
damage, although if the institution misrepresented its
admissions selectivity or admissions criteria, then the
borrower may be eligible for relief. A school’s reputation

is not always tied to misrepresentations as defined for
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purposes of these regulations, but a borrower’s program of
study remains integral to the purpose and use of the loan.

Changes: The Department is not making any changes to
the definition of “provision of educational services.” The
Department is revising the definition of
“misrepresentation” and the Federal standard to clarify
that an institution’s acts or omissions that clearly and
directly relate to enrollment or continuing enrollment at
the institution or provision of educational services for
which the loan was made may constitute grounds for a
borrower defense to repayment application.

Effective Date

Comments: A group of commenters noted that the
Department’s 1995 Notice of Interpretation, 60 FR 37769,
clarified that the act or omission of a school, in order to
serve as the basis for a borrower defense, must “directly
relat[e] to the loan or to the school’s provision of
educational services for which the loan was provided.”
These commenters assert that if this Notice of
Interpretation is not sufficiently clear, then the
Department should apply its definition of “provision of

educational services” in these final regulations to

167



This is an unofficial version. The official version will
be published in the Federal Register.

existing loans instead of to loans first disbursed on or
after July 1, 2019.

Discussion: Although the Department issued a Notice
of Interpretation in 1995 to clarify that an act or
omission must directly relate to the loan or the school’s
provision of education services, commenters in 2016
requested that the Department clarify that the provision of
educational services is tied to the student’s program of
study. Some of the non-Federal negotiators made this same
request during the negotiated rulemaking in 2017, and the
Department has responded by providing a definition for the
term “provision of educational services.” For concerns
discussed elsewhere in these final regulations regarding
retroactively applying definitions and standards, the
Department will only apply this definition to loans first
disbursed on or after July 1, 2020.

Changes: These final regulations provide that the
definitions of provision of educational services and
misrepresentation will apply to loans first disbursed on or
after July 1, 2020.

BORROWER DEFENSES - CONSOLIDATION LOANS

Comments: A group of commenters contend that FFEL

borrowers should have the same rights to a borrower defense
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discharge as Direct Loan borrowers and that pursuant to §
455 (a) of the HEA, Direct Loans and FFEL loans are to have
the same terms, conditions, and benefits. Another
commenter argued that borrower defense should be available
to FFEL borrowers without requiring consolidation or proof
of any special relationship between their schools and FFEL
lenders.

A group of commenters asserted that there are several
problems with the proposal to make consolidation a
necessary prerequisite for FFEL borrowers to access the
borrower defense to repayment process. Requiring
consolidation creates another administrative obstacle for
borrowers. These commenters noted other obstacles include
the Department’s proposal to preclude borrowers with new
Direct Loans, consolidated after the effective date of the
rule, from asserting defenses unless they are either in
collection proceedings or within three years from leaving

the school.
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These commenters also noted that not every FFEL
borrower is eligible to consolidate into a Direct
Consolidation Loan and that the Department should change
the rules to permit all FFEL borrowers to do so. These
commenters further asserted that the Department should
allow for refunds of amounts already paid on FFEL loans.
They urged the Department to give FFEL borrowers more
certainty that their loans will be discharged by committing
to a pre-approval process whereby the Department will
determine FFEL borrowers’ eligibility for discharge,
contingent upon consolidation, prior to requiring
consolidation or advising borrowers to consolidate to
access relief.

Another group of commenters also requested that the
Department outline what policy will apply to borrowers
whose borrower defense applications are submitted prior to
the effective date of the final rule but are not yet
approved on that date, including FFEL borrowers that have
requested pre-approval of their application prior to
applying for a Direct Consolidation Loan.

This group of commenters suggested specific amendatory
language regarding administrative forbearance for FFEL loan

borrowers while the Department makes a preliminary
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determination before the borrower consolidates his or her
loan(s). These commenters explained that administrative
forbearance would be more appropriate than discretionary
forbearance due to the limit imposed on discretionary
forbearance. This group of commenters also suggested early
implementation of administrative forbearance and suspension
of collection activities.

These commenters noted that the final regulations
should allow servicers to suspend collection activity while
the Department makes a preliminary determination (prior to
the borrower consolidating his or her loans) as to whether

relief may be appropriate under the new Federal standard.

Discussion: The Department derives its authority for
the borrower defense to repayment regulations from § 455 (h)
of the HEA, which specifically concerns Direct Loans, not
FFEL loans. The statutory authority for the borrower
defense to repayment regulations does not allow FFEL
borrowers to access the borrower defense to repayment
process unless the FFEL borrower consolidates their loans
into a Direct Consolidation Loan. Direct Consolidation
Loans are made under the Direct Loan Program. Generally,

the Department views a consolidation loan as a new loan,
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distinct from the underlying loans that were paid in full
by the proceeds of the Direct Consolidation Loan.

Accordingly, the Department’s existing practice is to
provide relief under the Direct Loan authority if a
qualifying borrower’s underlying loans have been
consolidated into a Direct Consolidation Loan under the
Direct Loan Program. As a corollary, if consolidation is
being considered depending on the outcome of any
preliminary analysis of whether relief might be available
under § 685.206(c), relief cannot be provided until the
borrower’s loans have been consolidated into a Direct
Consolidation Loan. Although commenters allege the
Department is creating administrative obstacles for
borrowers, the Department is allowing FFEL borrowers who
are eligible to consolidate their loans into a Direct
Consolidation Loan to receive relief under these
regulations. This parallels, for example, how the
Department makes FFEL borrowers eligible for PSLF, which is
another opportunity limited to Direct Loan borrowers.

FFEL Loans are governed by specific contractual rights
and the process adopted here is not designed to address
those rights. We can address potential relief under these

procedures for only those FFEL borrowers who consolidate
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their FFEL Loans into a Direct Consolidation Loan. FFEL
borrowers have other protections in their master promissory
note and the Department’s regulations. Since 1994, and to
this day, the FFEL master promissory note states that for
loans provided to pay the tuition and charges for a school,
“any lender holding [the] loan is subject to all the claims
and defenses that [the borrower] could assert against the
school with respect to [the] loan.”8 As noted in the 2016
final regulations, the Department adopted this provision
from the FTC’s Holder Rule provision, and the Department’s
2018 NPRM did not propose to revise the regulation
regarding this provision.

Upon further consideration, however, the Department
will continue placing the borrower’s loans into
administrative forbearance for Direct Loan borrowers while
a claim is pending.® Interest still accrues during

administrative forbearance, and will capitalize if the

80 34 CFR § 682.209(9g) .

81 These final regulations, unlike the 2016 final regulations, do not
expressly state that a borrower who asserts a borrower defense to
repayment application will be provided with information on availability
of income-contingent repayment plans and income-based repayment plans
because this information is always available to borrowers. Borrowers
also may avail themselves of such information on the Department’s
website at
https://studentloans.gov/myDirectLoan/ibrInstructions.action.
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claim is not successful. The accrual of interest will deter
borrowers from submitting a borrower defense to repayment
application if no misrepresentation occurred. The
Department amended these final requlations to clarify the
borrower defense to repayment application will state that
the Secretary will grant forbearance while the application
is pending and will notify the borrower of the option to
decline forbearance. Similarly, FFEL loans will be placed
into administrative forbearance and collection will cease
on FFEL loans, upon notification by the Secretary that the
borrower has made a borrower defense claim related to a
FFEL loan that the borrower intends to consolidate into the
Direct Loan Program for the purpose of seeking relief in
accordance with § 685.212 (k).

In the 2018 NPRM, the Department did not propose to
revise regulations in § 682.220, concerning the eligibility
of FFEL borrowers to consolidate into a Direct
Consolidation Loan, and maintains that the current
eligibility requirements remain appropriate. The
Department also did not propose to allow for refunds of
amounts already paid on FFEL loans, as such a proposal
exceeds 1ts authority under § 455(h) of the HEA. The

Department is limited by statute to discharging and
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refunding no more than the amount of the Direct Loan at
issue, and only discharge of the remaining balance on the
consolidated loan is possible.

Finally, the Department does not agree with the
suggestion that we revise the final regulations to create a
“pre-approval” process to determine FFEL borrowers’
eligibility for discharge, contingent upon consolidation.
Notably, the 2016 final regulations did not include any
regulations about a “pre-approval” process. The preamble
of the 2016 final regulations explained that the Department
will provide FFEL borrowers with a preliminary
determination as to whether they would be eligible for
relief on their borrower defense claims under the Direct
Loan regulations, if they consolidated their FFEL Loans
into a Direct Consolidation Loan.® However, no information
was provided as to how such a determination would be made,
what would happen if additional information made it clear
that a misrepresentation did not actually occur, or that
after giving advice not to consolidate, additional evidence

makes it clear that it did. Importantly, FFEL payments

82 83 FR 75961.

175



This is an unofficial version. The official version will
be published in the Federal Register.

cannot be refunded. Such a preliminary determination
process, however, is not possible under these final
regulations.

These final regulations create a robust process
whereby borrowers and schools have an opportunity to review
each other’s submissions. The Department will not be able
to provide a borrower with an accurate preliminary
determination without weighing any evidence and issues that
the school presents in its submission. Accordingly, the
Department will not include a preliminary determination
process under these final regulations.

The Department still believes it is appropriate to
determine what standard would apply to a particular
borrower’s discharge application based upon the date of the
first disbursement of the Direct Consolidation Loan.
Therefore, for Direct Consolidation Loans first disbursed
on or after July 1, 2020, the standard that would be
applied to determine if a defense to repayment has been
established is the Federal standard in 685.206(e). The
Department understands that this approach may deter some
borrowers who might otherwise wish to consolidate their
loans, but do not wish to be subject to the Federal

standard and associated time limits we adopt in these final
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regulations. The Department believes that this concern is
outweighed by the benefits of this standard. This approach
is consistent with the longstanding treatment of
consolidation loans as new loans, and we believe it will
provide additional clarity as to the standard that applies,
especially in cases where borrowers are consolidating more
than one loan. As under the existing regulations, a
borrower will be able to choose consolidation if she or he
determines it is the right option for them.

Changes: The Department is leaving in effect the
revisions and additions to §§ 682.211(1i) (7) and
682.410 (b) (6) (viii) that were made in the 2016 final
regulations.

Accordingly, we will ask loan holders to place FFEL
loans into administrative forbearance and suspend
collection upon notification by the Secretary that the
borrower has made a borrower defense claim related to a
FFEL loan that the borrower intends to consolidate into the
Direct Loan Program for the purpose of seeking relief in
accordance with §685.212 (k).

Additionally, the Department is revising
§685.205(d) (6) to provide that Direct loans will be placed

in administrative forbearance for the period necessary to
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determine the borrower’s eligibility for discharge under
§685.206, which includes the borrower defense to repayment
regulations in these final regulations. The Department
also is revising § 685.206(e) (8) to clarify the borrower
defense to repayment application will state that the
Secretary will grant forbearance while the application is
pending, that interest will accrue during this period and
will capitalize if the claim is not successful, and will
notify the borrower of the option to decline forbearance.
In addition, we are revising the final regulations to
clarify that the standard that applies to a borrower
defense claim is determined by the date of first
disbursement of a Direct Loan or Direct Consolidation Loan.
BORROWER DEFENSES — EVIDENTIARY STANDARD FOR ASSERTING

A BORROWER DEFENSE
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Preponderance of the Evidence, Clear and Convincing
Evidentiary Standards

Comments: There were many comments on the
preponderance of the evidence and clear and convincing
evidentiary standards under consideration by the
Department. Those who supported a preponderance of the
evidence standard noted that it is the typical evidentiary
standard for most civil lawsuits. Some stated that a
higher standard would make it impossible for borrowers to
prove a misrepresentation, as defined by the proposed
regulations, while others argued that a higher standard
would be out of step with consumer protection law and the
Department’s other administrative proceedings. Some
commenters expressed concern that a higher standard would
create new barriers to relief for defrauded students.
Other commenters pointed to the HEA’s intention to provide
loan discharges based on institutional acts or omissions,
which they asserted normally would be adjudicated on a
preponderance of the evidence standard.

One commenter noted that a heightened standard of
proof is particularly inappropriate for an administrative
proceeding that does not include discovery rights for the

borrower, which would be available to the borrower in
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court. This commenter noted that the vast majority of
borrowers will not have access to a lawyer.

Other commenters opposed the clear and convincing
evidence standard. Some commenters asserted that there is
no principled or logical basis for imposing the higher
standard on borrowers seeking a loan discharge. Several
commenters asserted that elevating the evidentiary standard
to clear and convincing evidence would create substantial
new barriers to relief for defrauded students, fail to
protect them against institutional misconduct, and
effectively prevent them from receiving the relief to which
they are legally entitled. Another commenter noted that
the clear and convincing evidence standard would present an
extreme change.

One commenter noted that the Department cites no
support to suggest the evidentiary standard prevents or
dissuades consumers from submitting claims. This commenter
asserted that it seems likely that most borrowers do not
know what the evidentiary standard expected of them is,
would not be able to contextualize evidentiary requirements
without legal assistance, and would not change their
behavior even if they did understand the expectations for

evidence. Similarly, another commenter asked what evidence
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the Department considered that a heightened evidentiary
standard may be necessary to deter frivolous or unwarranted
claims for relief.

Opponents to the preponderance of the evidence
standard often favored a clear and convincing evidence
standard because it would protect institutions and
taxpayers from frivolous borrower defense claims. Those
who supported a clear and convincing evidence standard
argued that it strikes a balance between the looser
preponderance of the evidence standard and the far more
stringent beyond a reasonable doubt standard.

One commenter generally supported the clear and
convincing evidence standard and asserted that the
Department should provide the strongest evidentiary
standard possible that also is in accordance with standard
consumer protection practices.

Some commenters expressed concern that under the
preponderance of the evidence standard, a misstatement
related to any provision of education services, no matter
how small, would support a borrower defense claim,
requiring the school to repay the Department and serving as
a black mark against the school. These commenters worried

that under the lower evidentiary standard, colleges would
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disclaim everything possible, disclose nothing to students,
and treat them as potential litigants.

Many commenters agreed that a school should be held
accountable for knowingly providing false or misleading
information to borrowers. However, they caution that
misrepresentation is a serious accusation that can
seriously damage a school, even if the Department
determines that the institution did not make a
misrepresentation. These commenters argue that a borrower
making such a claim should be required to provide clear and
irrefutable evidence.

Discussion: The Department appreciates the many thoughtful

comments received regarding the evidentiary standard
appropriate for adjudicating defense to repayment claims.
The Department considered the clear and convincing evidence
standard because this standard is typically the standard
required by courts in adjudicating claims of fraud.?83

The Department has been persuaded, however, that for

borrowers, without legal representation or access to

83 See Restatement (Third) of Torts: Liab. For Econ. Harm section 9 TD
No 2(2014) (“The elements of a tort claim ordinarily must be proven by
a preponderance of the evidence, but most courts have required clear
and convincing evidence to establish some or all of the elements of
fraud.”).
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discovery tools, the clear and convincing evidence standard
may be too difficult to satisfy. Therefore, we adopt a
preponderance of the evidence standard for borrower defense
claims in these final requlations. We note that this is
the same evidentiary standard used in the 2016 final
regulations.

The Department’s decision to engage institutions in
developing a complete record prior to adjudicating a
defense to repayment claim will ensure that decisions are
made on the basis of a strong evidentiary record. Such a
record will help to protect institutions and taxpayers,
while helping students with meritorious claims compile
necessary information.

The Department agrees that access to information may
differ between students and institutions. We also wish to
emphasize to consumers that, given the sizeable investment
one makes in a college education, it is incumbent upon
students to shop wisely and get information in writing
before making a decision largely dependent upon that
information. The Department seeks to establish a policy
that encourages students to fulfill responsibilities they

have in seeking information and evaluating the accuracy and
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validity of that information when making a decision as
important as selecting an institution of higher education.

The Department does not wish to create a standard so
low that students either alone, or with the help of
unscrupulous third parties, attempt to induce statements
that could then be misconstrued or used out of context to
relieve borrowers who otherwise received an education from
their repayment obligations.

Borrowers should be protected against
misrepresentations made by institutions that result in
financial harm to them, but at the same time, the
Department must uphold a sufficiently rigorous evidentiary
standard to ensure that the defense to repayment process
does not impose unnecessary or unjustified financial risk
to institutions, taxpayers, or future students. A borrower
who makes an unsubstantiated claim about a school with the
Department incurs comparatively little risk.

The Department believes it has established an
evidentiary standard in these final regulations that
carefully balances the need to protect borrowers in
instances where they suffered harm as a result of
misrepresentations with the need to maintain the integrity

of the student loan program. In addition, this change is
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appropriate so that borrowers shop wisely, take personal
responsibility for seeking the best information available
and make informed choices, and accept the benefits of
student loans with the full understanding that they,
generally, are legally obligated to repay those loans in
full.

The Department acknowledges that some commenters
supported the clear and convincing evidence standard. The
Department agrees with commenters that a school should be
held accountable for knowingly providing false or
misleading information to borrowers and that a
misrepresentation is a serious accusation that can damage a
school’s reputation. A clear and convincing evidence
standard for borrower defense to repayment claims may have
been appropriate if the Department adopted a different
definition of misrepresentation. In these final
regulations, misrepresentation constitutes a statement,
act, or omission by an institution that is false,
misleading, or deceptive and that was made with knowledge
of its false, misleading, or deceptive nature. The
Department provides a non-exhaustive list of types of
evidence that may be used to prove that an institution made

a misrepresentation.
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Changes: The Department adopts the “preponderance of
the evidence” standard for both affirmative and defensive
claims in these final regqulations. It is appropriate to
require a borrower to prove that an institution, more
likely than not, made the alleged misrepresentation.

Multiple Standards

Comments: One commenter objected to the proposal to
use a higher evidentiary standard for borrowers based on
their repayment status - i.e., to apply the clear and
convincing standard to borrowers asserting affirmative
claims, while applying a preponderance of the evidence to
those asserting defensive claims.

Another commenter stated that if affirmative claims
are allowed, then affirmative claims should be adjudicated
under a clear and convincing evidence standard.

One commenter asserted that the Department should use
the clear and convincing evidence standard for both

affirmative and defensive claims.

Discussion: Although we considered applying a clear
and convincing evidentiary standard to affirmative claims,
we ultimately decided to apply the preponderance of the

evidence standard to all claims, as described above. As
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previously noted, the definition of misrepresentation is
more stringent than the 2016 definition and, thus, a
preponderance of the evidence standard for all claims is
more appropriate to balance the Department’s interests in
providing a fair, accessible, and equitable process for
both borrowers and schools. Because a borrower is required
to prove that an institution’s act or omission was made
with knowledge of its false, misleading, or deceptive
nature or with a reckless disregard for the truth, there is
no reason to require a higher evidentiary standard based
on the borrower’s repayment status. Applying a higher
evidentiary standard to borrowers who are not in default
may encourage these borrowers to default on the loans to
receive the benefit of a lower evidentiary standard. After
weighing the various interests, the Department determined
that applying a higher evidentiary standard to affirmative

claims, but not defensive claims is not Jjustified.
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Changes: The Department adopts the “preponderance of
the evidence” standard for both affirmative and defensive
claims in these final regulations.

Evidence Presented in Support of the Claim

Comments: Some commenters contended that a borrower’s
affidavit or sworn testimony should constitute sufficient
evidence to support a defense to repayment claim. These
commenters argued that a borrower would typically be unable
to obtain evidence from a school to evince recklessness or
intent and requiring more than their testimony would erect
too great of a barrier to recovery.

Some commenters suggested that a borrower should have
physical forms of evidence to show misrepresentation by the
school.

Another commenter expressed concern that if any
evidence is permitted beyond the borrower’s sworn
affidavit, schools could continue to defraud borrowers by
submitting false or manufactured evidence in response to

borrowers’ claims.
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Discussion: The Department thanks the commenters for
their opinions, but disagrees that a borrower’s affidavit
or sworn testimony, alone, is sufficient evidence to
warrant a decision by the Department that has significant
financial consequences not just for borrowers, but for
institutions, current and future students, and taxpayers
who ultimately will bear the costs if there are high
volumes of discharges. Taking such an approach could
increase the likelihood that future students will bear the
cost of prior students’ borrower defense claims in the form
of increased tuition. Under the process adopted in these
final regulations, a borrower may submit a sworn affidavit
in support of the borrower defense application, but the
institution will have an opportunity to respond and provide
its own rebuttal evidence, if any. The borrower will have
an opportunity to reply. Then the Department, with the full
benefit of all the evidence presented, will adjudicate the
claim. The Department believes that these procedures,
similar to those used at certain stages in judicial
proceedings, provide protections against frivolous

affidavits.
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The Department believes that the defense to repayment
regulations can play an important role in helping borrowers
become more educated consumers, including by providing an
incentive for institutions to put all claims material to
the student’s enrollment decision in writing. As more
information becomes available to borrowers, they will be
better able to make informed decisions.

Borrower defense to repayment claims may be submitted
three years after a borrower exited a program at a
particular institution, and both the borrower and the
institution may have difficulty recalling the precise
language that was used or the information verbally
conveyed. To be sure, institutions that make
misrepresentations should suffer harsh consequences, but
any finder of fact, including the Department as an
adjudicator of borrower defense claims, is ill-equipped,
many years after the fact, to make determinations based
solely on one party’s statement. Therefore, an affidavit,
alone, is not sufficient evidence to adjudicate a claim
that could be worth tens, if not hundreds, of thousands of
dollars to the borrower making the affidavit.

The Department is removing the phrase “intent to

deceive” in the Federal standard and will not require a
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borrower to demonstrate such intent in order to establish a
borrower defense claim. Instead, the borrower must prove
by a preponderance of the evidence that an institution made
a misrepresentation of material fact upon which the
borrower reasonably relied in deciding to obtain a loan
that is clearly and directly related to enrollment or
continuing enrollment at the institution or for the
provision of educational services for which the loan was
made. The definition of misrepresentation also does not
expressly require the borrower to demonstrate that the
institution acted with intent to deceive. As previously
stated, a misrepresentation constitutes a statement, act,
or omission that was made with knowledge of its false,
misleading, or deceptive nature or with reckless disregard
for the truth.

As noted elsewhere in this preamble, evidence that
borrowers may present to the Department includes, but is
not limited to: web-based advertisements or claims, direct
written communications with an institution official,
information provided in the college catalog or student
handbook, the enrollment agreement between the institution
and the student, or transcripts of depositions of school

officials. It is important for students to obtain, review,

191



This is an unofficial version. The official version will
be published in the Federal Register.

and retain written materials provided by the school; if the
student is told information materially different than the
information provided in writing, the Department will
consider the evidence of the alleged verbal
misrepresentation. Students should seek a written
explanation to clarify any discrepancies.

The Department disagrees that an institution is likely
to submit fraudulent documents to the Department in
response to a borrower defense to repayment application.
Institutions face grave risks for making any falsified or
misleading representation to the Department. The
Department may remove the institution from all title IV
programs if the institution submitted false or manufactured
evidence in response to a borrower’s claim. Under no
circumstance is a title IV participating institution
permitted to commit fraud on students or the Department.

The Department’s goal is to ensure that defrauded
students have reasonable access to financial remedies while
ensuring students have access to the information they need
to be smart consumers by making decisions based on
information that a seller, vendor, or service provider
commits in writing. Students, like all consumers, should

obtain written representations in relation to any
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transaction in the marketplace that presents a significant
financial commitment. Borrowers should understand the
risks associated with making decisions based on verbal
promises that an institution or any other entity in the
marketplace is unable to substantiate or support in
writing. Student advocacy groups, for instance, may help
student become wise consumers on the front end, rather than
successful borrower defense claimants after the fact.

Changes: None.

BORROWER DEFENSES - FINANCIAL HARM

General

Comments: Many commenters supported the Department’s
definition of financial harm, noting that it clarifies what
might be included and excluded, including the non-
exhaustive list of examples. Some commenters noted that
the definition appropriately addresses the longstanding
legal principle that a victim’s harm should be considered
in determining a remedy. Other commenters supported the
view that opportunity costs should not be included.

Several commenters cited protecting the financial
interest of the taxpayer as an important goal when

considering financial harm, especially if a borrower

193



This is an unofficial version. The official version will
be published in the Federal Register.

continued his or her enrollment after realizing that a
misrepresentation occurred.

Some commenters believed that the requirement of
proving financial harm beyond the debt incurred is
“arbitrary, unsupported, and not feasible.” Others stated
that the Department’s proposed financial harm definition is
burdensome to borrowers. Commenters suggested that the
Department provide clear information, such as a checklist
of examples of financial harm from those identified in the
proposed rule, and ask borrowers to check all that apply,
explaining the meaning of items in the list, and allowing
borrowers to describe other examples of financial harm they
have experienced. This commenter also suggested that the
Department eliminate asking unnecessary questions and ask
necessary questions in a way that does not deter borrowers
from applying.

Other commenters claimed that requiring financial harm
is inconsistent with the statute and the statutory intent,
citing the statutory language of “acts or omissions by an
institution of higher education.”

Commenters stated that the requirement of financial

harm will result in the denial of claims where a student
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acquired a loan on the basis of misrepresentations but did

not suffer financial harm.

Discussion: The Department thanks the commenters for
their support of these regulatory changes. The definition
of financial harm should provide clarity and the list of
examples should also further enhance the understanding of
its meaning. The Department’s list of examples of
financial harm may be found at 685.206(e) (4) (i)-(iv). The
Department believes that borrower defense relief should
relate to financial harm. The Department reminds
commenters that these final regulations provide an
administrative proceeding, and broader remedies are
available to borrowers in other venues. The Department
does not wish for its borrower defense to repayment process
to supplant venues where borrowers may recover opportunity
costs or other consequential or extraordinary damages.

Unlike courts, which may award the borrower more than
the loan amount for opportunity costs or other
consequential extraordinary damages, Section 455 (h) of the
HEA authorizes the Department to allow borrowers to assert

”

“a defense to repayment of a [Direct Loan],” and to

discharge outstanding amounts to be repaid on the loan.
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This section further provides that “in no event may a
borrower recover from the Secretary . . . an amount in
excess of the amount the borrower has repaid on such
loan.”8% Accordingly, it is improper for the Department to
allow for extraordinary damages that likely will exceed the
loan amount.

Even if financial harm continues after the filing of a
claim, the Department may not provide to a borrower any
amount in excess of the payments that the borrower has made
on the loan to the Secretary as the holder of the Direct
Loan. Although a borrower may be able to pursue such
remedies through other avenues, under applicable statute, a
borrower may not receive punitive damages or damages for
inconvenience, aggravation, or pain and suffering as part
of a borrower defense to repayment discharge. The 2016
final regulations similarly state that relief to the
borrower may not include “non-pecuniary damages such as
inconvenience, aggravation, emotional distress, or punitive

damages.” 85

84 20 USC 1087e(h).
85 34 CFR 685.222(1) (8) .
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Regarding the protection of taxpayer dollars, the
Department believes that the financial harm standard is an
important and necessary deterrent to unsubstantiated claims
or those generally beyond the scope of borrower defense to
repayment. Students may experience disappointments
throughout their college experience and career, such as
believing that they would have been better served by a
different institution or major. However, such
disappointments are not the institution or the taxpayer’s
responsibility.

Without the link between loan relief and harm, it is
likely that many borrowers could point to a claim made by
an institution about the potential a student could realize
by enrolling at the institution. For example, institutions
that advertise undergraduate research experiences typically
do not guarantee that every student will have such an
opportunity. Similarly, institutions that include the
nicest dorm on campus as part of the college tour cannot
guarantee that every student will have the opportunity to
live in that dormitory. Institutions frequently feature
graduates’ top outcomes on their websites, but doing so

does not suggest, or guarantee, that all students will have
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the same outcomes. Many factors beyond the control of the
institution will influence outcomes.

Contrary to the commenter’s statutory interpretation,
the inclusion of financial harm in the calculation of a
borrower’s claim is a reasonable interpretation of a
statute that is silent on the issue. The 2016 final
regulations made clear the Department’s position that, even
if a misrepresentation was made by an institution, relief
may not be appropriate if the borrower did not suffer harm.
The Department stated in the 2016 final regulations that
“it is possible a borrower may be subject to a substantial
misrepresentation, but because the education provided full
or substantial value, no relief may be appropriate.”8¢

Defense to repayment relief is not provided for a
borrower who is disappointed by the college experience or
subsequent career opportunities, or who wishes he or she
had chosen a different career pathway or a different major.
Instead, defense to repayment relief is limited to
instances where a school’s misrepresentation resulted in

quantifiable financial harm to the borrower. If a

86 83 FR 75975.
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misrepresentation associated with the making of a loan did
not result in any such harm, it would not qualify as a
basis for a defense to repayment under these final
regulations.

The Department disagrees with commenters who believe
that showing financial harm is overly burdensome. Although
the process should be as simple as possible for borrowers,
we need to balance that concern with the need to protect
the interests of taxpayers. We believe that the examples
of financial harm evidence should be within the ability of
most applicants to show and should not substantially
complicate the process of submitting a defense to repayment
application.

Although the 2016 final regulations did not expressly
include “financial harm” as part of a borrower defense to
repayment claim, they tied relief to a concept of financial
harm. Under the 2016 final regulations and specifically
under Appendix A to subpart B of Part 685, a borrower would
not be able to receive any relief if a school represents in
its marketing materials that three of its undergraduate
faculty members in a particular program have received the
highest award in their field but failed to update the

marketing materials to reflect the fact that the award-
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winning faculty had left the school. In such circumstances
and under the 2016 final regulations, the Department notes:
“Although the borrower reasonably relied on a
misrepresentation about the faculty in deciding to enroll
at this school, she still received the value that she
expected. Therefore, no relief is appropriate.”®’

Although the borrower had a successful borrower
defense to repayment claim, the borrower did not receive
any relief, which is a waste of the borrower’s time and
resources. To avoid such situations, financial harm will
be an element of the borrower defense to repayment claim
under the 2020 final regulations.

The borrower may always seek financial remedies from
the institution through the courts or arbitration
proceedings, but for the purpose of a defense to repayment
claim, the Department’s role is more narrowly limited to
determining whether or not the student should retain the
repayment obligation. This is why financial harm is a key

element of a defense to repayment claim.

87 34 CFR Part 685, App. A.
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The Department appreciates the suggestions for
development of a new form to be used as the result of these
regulations and will formally seek such public input
pursuant to the Paperwork Reduction Act information

collection process.

Changes: None.

Factors for Assessing Financial Harm

Comments: Several commenters argued that the
Department should not penalize schools for conditions out
of their control including economic conditions, or a
borrower voluntarily choosing not to accept a job, to
pursue part-time work, or to work outside of the field for
which he or she studied.

Several commenters indicated that it is important to
balance the financial costs to institutions of borrower
defense to repayment provisions with the need to establish
an equitable recourse for students impacted by an
institution’s actions. They indicated that concern whether
a school may close should not be a factor when determining
whether a student has been harmed by fraud.

Some commenters contended that the Department should

expand the definition of financial harm to include monetary
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losses predominantly due to local, regional, or national
labor market conditions or underemployment which could
otherwise be used by institutions to “quibble with”
borrowers’ applications.

Other commenters suggested revising the rule to state
that “Evidence of financial harm includes, but is not
limited to, the following circumstances” to clarify that
the list is not exhaustive and that a borrower may raise
other types of harm to establish eligibility for relief.

Commenters noted that it can be difficult to quantify
harm and especially challenging to distinguish among
degrees of harm. Some pointed out that the proposed rule
would not account for opportunity costs and that harm
continues even after filing a claim. Some suggested that
if misrepresentation is substantiated and there is
resultant harm, the Department should grant full relief
unless the harm can be shown to be a limited or
quantifiable nature.

Several commenters objected to requiring borrowers to
demonstrate economic harm beyond taking out a loan. These
commenters believe that obtaining the loan is enough to

show they are financially harmed when the school committed
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a misrepresentation. One commenter suggested that part-
time work is an indication of financial harm.

Discussion: The Department agrees that schools should
not be penalized for conditions beyond their control and
believes that the definition of financial harm adopted in
these final regulations achieves that goal. The Department
is revising the definition of financial harm to expressly
state that the harm is the amount of monetary loss that a
borrower incurs as a consequence of a misrepresentation.
This definition further emphasizes that financial harm is
an assessment of the amount of the loan that should be
discharged. Borrowers also will have an opportunity to
state in their borrower defense to repayment application
the amount of financial harm allegedly caused by the
school’s misrepresentation. The borrower needs only to
demonstrate the presence of financial harm to be eligible
for relief under these final regulations,® and the
Department will consider the borrower’s alleged amount of

financial harm as stated in the application.

88 83 FR 37259-60 (“As with the 2016 final regulations, however, the
Department does not believe it is necessary for a borrower to
demonstrate a specific level of financial harm, other than the presence
of such harm, to be eligible for relief under the proposed standard.”)
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Also, the Department believes that part-time work is
not necessarily evidence of financial harm and, as a
result, cannot be treated as such. A student may have very
valid reasons for deciding to work part-time that are
unrelated to any consequence suffered as a result of a
misrepresentation.

For example, a student who is a parent may decide to
work part-time to raise children, especially as daycare is
costly. If a borrower decides to work part-time, even
though full-time work is available to the borrower, then
the part-time work is not evidence of financial harm. If
only part-time work is available to a borrower due to an
institution’s misrepresentation and the borrower would like
and is qualified for full-time work, then part-time work
may constitute evidence of financial harm.

Where an institution has engaged in misrepresentation
that results in financial harm to students, the final
regulations the Department implements now will provide
relief to students and seek funds from institutions without
regard to the impact on the institution. At the same time,
the final regulations are designed to protect against a
systemic financial risk to institutions that are, in good

faith, providing accurate information to students.
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The Department does not propose to consider the impact
on a school’s financial condition when making a
determination of misrepresentation. In the 2018 NPRM, the
Department was making the point that it cannot assume that
the student is always right, accusations against an
institution are always true, or false claims against an
institution do not have serious implications for
institutions, students, and taxpayers.

The Department maintains, as we did in the 2018 NPRM
and the 2016 final regulations, that partial student loan
discharge is a possible outcome of a defense to repayment
claim. Our reasoning for this approach is discussed
further in the Borrower Defenses — Relief section of this
preamble.

The Department continues to believe that, when
choosing to pursue a particular career, students face a
multitude of choices - where to live, where to attend
school, when to attend school, and how quickly to graduate.
Students are in the best position to make these decisions
in light of their own circumstances. The Department
believes that students must remain the primary decision-
makers on the key points of how to navigate these difficult

factors. Students should allege the amount of financial
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harm caused by the school’s misrepresentation and not any
financial harm incurred as a result of the student’s own
choices.

The Department does not wish to impose liability on
institutions for outcomes that are dependent upon highly
variable local and national labor market conditions, as
these conditions are outside the control of the
institution. The Department is willing to clarify the type
of evidence that may demonstrate financial harm. Upon
further consideration and in response to commenter’s
concerns, the Department revised the type of evidence that
may demonstrate financial harm. The 2018 NPRM proposed:
“extended periods of unemployment upon graduating from the
school’s programs that are unrelated to national or local
economic downturns or recessions.”8 The Department
realizes that the phrases, “extended periods” and “economic

7

downturns,” are not defined and may be subject to different
interpretations. Economists, however, have defined what

constitute an “economic recession.”? Accordingly, the

89 83 FR 37327.

% See, e.g., Miller, David S. (2019). "Predicting Future Recessions,"
FEDS Notes. Washington: Board of Governors of the Federal Reserve
System, May 6, 2019, https://doi.org/10.17016/2380-7172.2338.
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Department revised the phrase to “periods of unemployment
upon graduating from the school’s programs that are
unrelated to national or local economic recessions” in §
685.206 (e) (4) (1) .

In response to the commenters’ suggestions, the final
regulations also have been revised to clarify that the list
of examples is non-exhaustive. This rule provides a non-
exhaustive list of examples of evidence of financial harm,
meaning that borrowers are encouraged to provide evidence
that they believe is instructive, and the Department will
develop expertise in assessing financial harm based on this
kind of evidence.

The Department is not including a specific methodology
in this regulation for determining financial harm, in part,
because the Department is awaiting a court ruling on at
least one potential methodology developed to assess
financial harm to borrowers.?®! The Department disagrees
that it is unreasonable to require students to make their
own assessment of financial harm, as they have the most

information about their financial situation and

%1 Manriquez v. Devos, No. 18-16375 (9th Cir. argued Fed. 8, 2019).
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circumstances. Indeed, it would be unreasonable to
require the Department to assess financial harm without any
input from the student as to what financial harm the
student suffered. Students have the best records to assess
and establish other costs associated with their education
such as books, etc. Students will have the opportunity to
provide whatever documentation they would like to provide
to support their allegation of financial harm, and the
Department will consider the student’s submission. The
Department also will take into account the amount of
financial harm that the student alleges she or he suffered
in determining the amount of relief to award for a
successful borrower defense to repayment application. As
described in the section on relief, below, the borrower’s
relief may exceed the financial harm alleged by the
borrower but cannot exceed the amount of the loan and any
associated costs and fees. The Department will consider
the borrower’s application, the school’s response, the
borrower’s reply, and any evidence otherwise in the
possession of the Secretary in awarding relief.

The Department rejects, outright, the commenter’s
suggestion that taking out a loan is, on its own, evidence

of financial harm. Under the 2016 final regulations, the
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Department acknowledged in example 5 in Appendix A to
subpart B of part 685 that a borrower may take out a loan
as a result of a misrepresentation of a school but will not
be entitled to recover any relief. The Department now
understands that it is a waste of both the borrower’s time
and resources as well as the Department’s to acknowledge
that the borrower has suffered from a misrepresentation but
cannot recover any relief because there was no financial
harm. Accordingly, financial harm is an element of a
borrower defense to repayment claim in these final
regulations. The financial harm must be a consequence of
an institution’s misrepresentation, for the reasons

explained above.
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Changes: We thank the commenter for the suggestion
about clarifying what evidence constitutes financial harm.
As a result of that recommendation, we are revising the
text of § 685.206(e) (4) to state that “Evidence of
financial harm includes, but 1s not limited to, the
following circumstances.” One of these examples is
“extended periods of unemployment upon graduating from the
school’s programs that are unrelated to national or local

7

economic recessions,” and the Department is revising
“extended periods of employment” to “periods of employment”
in § 685.206(e) (4) (i) . TUpon further consideration, the
Department determined that “periods of unemployment” is

7

clearer than “extended periods of unemployment,” as the
period of time that constitutes an extended period is not
specified. The Department also removed the phrase
“economic downturn” in § 685.206(e) (4) (i), as the phrase
“economic recession” provides greater clarity. The
Department also revised § 685.206(e) (8) (v) to allow the
borrower to state the amount of financial harm in the

borrower defense to repayment application.

Submission and Analysis of Evidence
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Comments: A number of commenters supported collecting
information from the borrower, such as the specific
regulations they are citing for their defense to repayment,
outlining how much financial harm they think they suffered,
and certifying the claim under penalty of perjury.

Some commenters contended that the evidence borrowers
would need to satisfy proposed financial harm requirements
would require sophisticated analysis, including the
possibility of expert testimony from labor economists.
Similarly, several commenters argued that it is challenging
to identify when students’ outcomes are predominantly due
to external factors and recommended that the Department
eliminate that from the definition of financial harm.

One commenter noted that borrowers may not know how to
quantify the harm they have suffered as a result of the
misrepresentation. Many commenters criticized the proposal
to ask borrowers what the commenters cited as invasive and
inappropriate questions about drug tests, full-time versus
part-time work status, or disqualifications for a job.
These commenters noted that these are subjective and
impacted by many outside factors. Commenters were also
concerned that this information could potentially get back

to the school. Another commenter stated that the burden
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should fall on the school or the Department—but not the
borrower—to prove that external factors did not cause the

financial harm.

Discussion: The Department does not believe, and has
not stated, that borrowers should be required to cite the
specific regulation which they believe the institution
violated, as a typical borrower would likely not have any
knowledge of the relevant parts of Federal regulations.

The Department does not believe borrowers should be
required to seek legal counsel in order to submit a defense
to repayment claim.

Through these final regulations, the Department
intends to create a borrower defense process that is
accessible to typical borrowers and rests on evidence
likely to be in their possession or the possession of the
school. External factors such as labor market conditions
can be assessed by the Department using available and
reliable data. There is no need for borrowers to engage
labor economists or expert witnesses. Borrower defense is
an administrative determination based upon the best
available information. The Department does not believe

that the calculation of the borrower’s financial harm
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should be discarded because of its potential complexity.
For example, in many instances, the Department is being
asked to evaluate whether job placement rates were
misrepresented to students. Given that a TRP, as discussed
earlier in the document, pointed to job placement
determinations as highly subjective and imprecise, the
Department has shown its willingness to engage in
complicated and subjective determinations.

The Secretary will determine financial harm based upon
individual earnings and circumstances; the Secretary may
also consider evidence of program-level median or mean
earnings in determining the amount of relief to which the
borrower may be entitled, in addition to the evidence
provided by the individual about that individual’s earnings
and circumstances, if appropriate. The Department must
have some information relating to the borrower’s career
experience subsequent to enrollment at the institution.

The goal is a proper resolution for each borrower defense
claim, which requires evidence not only of an institution’s
alleged misrepresentations, but also of, among other
factors, the borrower’s subsequent career and earnings.
While the Department has not taken this approach previously

and continues to believe that for purpose of the previous
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standards, information relating to the individual’s career
experience may not be necessary to provide appropriate
relief, the administrative difficulties the Department has
faced in formulating an approach without such information
has led the Department to conclude that such information
will be required from borrowers for these final
regulations. Without information about the individual’s
unigque circumstances, including career experience, the
Department has found it difficult to determine that a
particular borrower actually suffered the financial harm
necessary to be entitled to relief under the borrower
defense statute. The Department is accordingly moving to
an approach that requires individuals to provide such
evidence. It is mitigating the burden of that approach,
however, by requiring borrowers to provide necessary
documentation of financial harm at the time of application.
In addition, the Department believes that other reforms in
these regulations, including the new Federal borrower
defense standard, mitigate the burdens of this approach.

In response to the many commenters strongly opposed to
the Department asking borrowers for information such as
employment status, employment history, or other

disqualifications for employment, we believe these factors,
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while potentially subjective and impacted by outside
forces, provide important context when determining the
proper extent to which an institution caused financial harm
or how much relief is warranted based on the actions of the
institution. These questions are not intended, in any way,
to shame borrowers, and we will maintain the borrower’s
privacy, as required by applicable laws and regulations.
Through this regulatory provision, the Department is
attempting to confirm that any financial harm results from
actions of the school and not the disposition, actions, or
non-education related decisions made by the borrower.
Despite the commenter’s suggestions, the Department
continues to believe that the borrower is in the best
position to know certain information and that the burden on
the borrower to submit a signed statement containing
information they know is appropriate.

In response to the suggestion that the burden for
certain elements of a borrower defense claim should fall on
the school or the Department, the process outlined is for
both the borrower and school to provide the information
needed for correct resolution. The process is meant to be
accessible to unrepresented borrowers, and it will not rely

on formal notions of burden shifting.
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The Department acknowledges that it is difficult to
precisely quantify financial harm. We believe that the
information requested by the Department from borrowers and
schools will provide a factual basis for the Department to
determine the extent of financial harm.

Changes: None.

Equitable Resolution of Claims

Comments: Commenters indicated that common law
principles of equity must apply and, as a result, the
proposed definition of financial harm must be rejected.
According to the commenters, the common law principle of
equity requires that victims of fraud be made whole.

These commenters stated that the Department is
conflating harm and levels of harm based on a student’s
individual earning ability. The commenters explained that
this analysis misuses the cause and effect of fraud upon a
student’s earning potential. A student’s individual
earning capacity is based upon that student’s circumstances
and one student’s wages should not be used in comparison to
another student. The commenters argued that the standard
being used is unfair when, in an entire program that only
results in graduates having wages below the Federal poverty

line, a student that is making more than the Federal

216



This is an unofficial version. The official version will
be published in the Federal Register.

poverty line would receive only partial discharge, if any,
because that student may be doing marginally better than
his or her fellow graduates.

The only harm that can be measured consistently
according to these commenters is the amount of student loan
debt as it is not based on individual student
circumstances, improper cause and effect analysis on
earning potential, and accounting for an entire population
of graduates that has poor outcomes.

Discussion: The Department appreciates the
commenters’ concerns, but we emphasize that the defense to
repayment regulation is not meant to replace the courts in
rendering decisions about consumer fraud. Instead, it
seeks to provide students with relief from loan repayment
obligations when an institution’s misrepresentations, as
defined at § 685.206(e) (3), cause a student financial harm.

The importance of harm resulting from the
institution’s acts or omissions was a critical part of the

2016 final regulations? and remains a critical part of

92 Example 5 in Appendix A to subpart B of part 685 demonstrates that a
borrower would not receive relief from the Department unless there was
financial harm.
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these final regulations, so that the financial risk to
borrowers, institutions, and taxpayers is properly and
fairly balanced. Were the Department to eliminate the need
for a borrower to demonstrate harm, institutions may be
more reluctant to provide information to prospective
students, which could make it harder, rather than easier,
for a student to select the right institution for them.

In order to assess whether a borrower is being
appropriately compensated in a successful claim, the
Department must assess his or her financial harm in
context, and that context may consider earnings relative to
peers, market wages, cost of living, and other factors.

The Department disagrees that the only measure of harm
that should be used is the amount of the student’s loan
debt. As discussed above, the Department believes that
financial harm is implied in the statutory authority and
necessary to the resolution of borrower claims. We believe
the definition of financial harm provides such balance to
all parties involved. If the borrower received an
educational opportunity reasonably consistent with that
promised by the institution from the institution, then the

borrower should not be relieved of his or her repayment
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obligations, even if some of the information provided to
the student in advance had inadvertent errors.

Changes: None.

BORROWER DEFENSES - LIMITATIONS PERIOD FOR FILING A
BORROWER DEFENSE CLAIM

Comments: Many commenters supported the Department’s
proposal to limit claims to three years from the date the
borrower completes his or her education. Commenters
thought a three-year limitation would be fair, because:
evidence will still be available; recollections of the
parties will be relatively clearer; and most borrowers
should know that they have been wronged within three years.
Many commenters argued that after three years, it becomes
much harder for schools to defend themselves against
claims, particularly since schools are discouraged by
regulators from keeping records for longer than three to
five years due to security and privacy concerns.

Some commenters believe that a three-year limitations
period should relate to defensive claims as well as
affirmative claims, arguing that three years is enough time
for a borrower to file a claim and that schools should not
be expected to defend themselves against a claim made many

years after the student left school.
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A commenter noted that one way to address this concern
would be to allow borrowers to file defensive claims at any
time, but only hold the school liable for five years. One
commenter maintained that a three-year period instead of a
five-year period for the Department to seek recovery
against an institution would balance the Department’s
interest in recovering from institutions against the
institutions’ reasonable ability to predict and control
their financial situation.

Another commenter suggested that a borrower should not
be able to raise a claim if the borrower has been in
default for more than three months.

Other commenters argued that the proposed timeline
does not provide enough time for borrowers to realize that
they have been harmed, learn about the claim process,
gather supporting evidence, and file a claim. Those
commenters noted that disadvantaged borrowers may not
understand their right to seek relief, may not possess the
evidence needed, or may not be made aware that they were
misled until much later.

Some commenters argued that the Department cannot
legally preclude borrowers from defending against a demand

for repayment. Multiple commenters indicated that since
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there is no limitations period on repayment, there should
be no limitations period on defenses. Some commenters
opposed adding any limitation, arguing that a limitation
would likely keep the most disadvantaged borrowers from
receiving relief. One commenter noted that imposing a
limitations period on borrower defense claims would be
contrary to well-established law and inconsistent with the
Department’s practice with respect to other discharge
programs. The commenter further argued that such a
limitation would indiscriminately deny meritorious and
frivolous claims alike.

One commenter argued that because there is no
requirement that the student be made aware of their
eligibility to file a borrower defense claim during the
statute of limitations, the opportunity to file a claim is
rendered “effectively moot.”

Commenters argued that the limitations period,
whatever its length, should run from discovery of the harm
or misrepresentation rather than running from the date the
student is no longer enrolled at the institution.

Another commenter noted that the most frequent statute
of limitations for civil suits involving fraud is six years

from the act.
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Several commenters raised concerns that the Department
was taking punitive measures against borrowers by requiring
them to raise a borrower defense to repayment claim within
the applicable timeframes set for a proceeding to collect
on a loan, which could result in a short effective
limitation period of 30-65 days depending upon the
proceeding. The commenter suggested instead to use
“positive incentives” to encourage borrowers to file
claims.

Discussion: The Department appreciates the support
for our limitations period proposal in the 2018 NPRM.
However, after careful consideration of the comments, the
Department has decided to revise the limitation period, as
stated in the 2018 NPRM, in these final regulations.

The Department was persuaded by the commenter who
proposed that a three-year limitations period be put in
place for both affirmative and defensive borrower defense
claims. The commenter pointed out that, under the 2018
NPRM, a borrower who went into default nearly twenty years
after graduation could, potentially, assert a defensive
claim at that time. It is very unlikely that an
institution would still possess the records needed to

defend against such a claim at that time. In fact, it
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would be ill-advised and very difficult for institutions to
maintain records for that entire period, especially when
considering privacy, as well as physical and digital
storage considerations. It is equally unlikely that faculty
or staff would still be employed at the same school or be
able to recall the incident (s) subject to the claim.

Therefore, the Department now believes that a three-
year period for the filing of affirmative and defensive
claims with the Department, commencing from the date when
the borrower is no longer enrolled at the school, is fair
to both the borrower and the institution and strikes the
right balance between providing obtainable relief for
borrowers and allowing institutions to predict and control
their financial conditions.

The final regulations would also entirely avoid the
consequence of a short limitations period - 30-65 days —
that many commenters thought borrowers would find difficult
to satisfy. The Department understands the commenter’s
concerns that the timeline proposed for the filing of
defensive claims in the 2018 NPRM was insufficient, but we
disagree with the commenter who suggested that this was a
punitive measure. On the other hand, we do agree that the

Department should, within certain limits, create incentives
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to borrowers to file meritorious claims in a timely manner.
As a result, the Department will not be implementing the
filing deadlines for the various proceedings in which a
defense borrower defense claim may be raised, including:
Tax Refund Offset proceedings (65 days); Salary Offset
proceedings for Federal employees under 34 CFR part 31 (65
days); Wage Garnishment proceedings under section 488A of
the HEA (30 days); and Consumer Reporting proceedings under
31 USC 3711 (f) (30 days). These short limitations periods
are no longer necessary given the change in the final
regulations regarding the three-year limitations period for
the filing of all claims, including defensive claims
arising as a result of a collections proceeding.
Notwithstanding anything in these final regulations,
borrowers may continue to maintain other legal rights that
they may have in collection proceedings. No provision in
these final regulations burdens a student’s ability to seek
relief outside the Department’s borrower defense claim
process. Subject to applicable law, borrowers are not
deprived of a defense to, nor precluded from defending
against, a collection action for as long as the debt can be

collected.
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The Department is not persuaded by the commenter’s
suggestion that schools should be limited to five years of
liability in a defensive borrower defense claim or that the
Department should waive the time limit to file a claim
entirely. The three-year limitations period strikes the
proper balance for records retention, the parties’
recollection of the events, and documentation requirements.
Similarly, waiving the time limit could potentially
generate massive liabilities for schools, which could
create undesirable incentives for schools and negatively
impact their long-term financial stability.

We considered the commenter’s suggestion to begin the
limitation period at the discovery of harm. The Department
recognizes that this standard can be found in other bodies
of law. However, we have concluded that this suggestion
would not be appropriate for an administrative proceeding
like the adjudication of a borrower defense claim.
Determining whether and when a borrower discovered or
should have discovered the misrepresentation is a difficult
task that is administratively burdensome. Such a
determination is very subjective. Such a determination
also requires the Department to consider evidence that

likely will not be part of the borrower defense to
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repayment application or readily available to the borrower
or the institution, especially if much time has passed
between enrollment and the discovery of the
misrepresentation.

The Department notes that while the limitations period
begins at graduation, the institution’s misrepresentation
was likely committed before the borrower enrolled. Taking
into account the period of the borrower’s enrollment -
whether two, three, or four years - the effective
limitations period is between five and seven years.
Consequently, the limitations period is comparable to State
statute of limitations periods for civil fraud. For
example, New York state law requires that a fraud-based
action must be commenced within six years of the fraud or
within two years from the time the plaintiff discovered the
fraud or could have discovered it with reasonable
diligence.?3

Further, when compared to a civil proceeding in a
court of law, the Department does not possess the court’s

ability to compel parties to produce documents, call

93 Sargiss v. Magarelli, 12 NY3d 527, 532 (2009), quoting CPLR 213 [8]
and CLPR 203 [g].
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witnesses to produce testimony, or hold formal cross-
examination. Therefore, the Department is limited in our
ability to judge claims. As a result, the opportunities
afforded to civil litigants are not all appropriately
applied here. The Department has decided to seek a balance
between the need for students who are eligible for relief
to obtain it and to allow schools to be exposed to
unlimited liability. The Department also notes here, as
elsewhere, that nothing in these final regulations burdens
a student’s ability to seek relief outside the borrower
defense claim process.

Throughout these final regulations, the Department has
emphasized the need for students to be engaged and informed
consumers when making determinations about their education
choices. We disagree with the commenter who stated that
without notification, presumably from the Department, of
the borrower’s eligibility to file a claim, the opportunity
to file a claim is “effectively moot.” We believe
borrowers are able to inform themselves of their options,
if they feel they have been harmed by an institution’s
misrepresentation.

The three-year limitations period should be considered

in the context that the period is not tied to the date of
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the act or omission, but rather from the date of that the
borrower is no longer enrolled in the institution. For the
many borrowers who enroll in multi-year programs, the
Department’s limitations period will be, in actual
practice, longer than even a five- or six-year limitations
period that begins to run from the time of the alleged
Wrong.

As discussed in the 2018 NPRM, the Department believes
that giving consideration to all comments received and on
current records retention policies, which was not the
subject of this rulemaking, that three years after the date
of the end of their enrollment is sufficient and
appropriate. Therefore, we believe these final regulations
provide sufficient time for borrowers to become aware of
the borrower defense process, gather evidence, and file a
claim.

The Department does not believe that, for loans first
disbursed on or after July 1, 2020, it would be beneficial
for students or schools to be subjected to different
limitations periods depending upon the rules of individual
States or accreditors. The Department notes that statutes
of limitations for civil suits involving fraud vary between

States and jurisdictions. For example, the statute of
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limitations for civil fraud in Louisiana 1s one year;?4
three years in California;?®> four years in Texas;?® and five
years in Kentucky.?’ Such a policy leads to inconsistent
treatment of borrowers and confusion for schools that may
be subject to different rules by their States and
accreditors. The Department does not adopt the commenter’s
proposal to bar a borrower, who has been in default for
more than three months, from raising a borrower defense
claim. Unfortunately, the commenter did not add any
justification for the Department to consider when raising
this consideration. Even so, in an effort to treat all
borrowers equally and fairly, we believe that every
borrower, regardless of payment or non-payment status,
continues to possess the ability to file a borrower defense
claim within the limitations period.

The Department disagrees that creating a limitations
period on filing affirmative claims is “contrary to well-
established law” and inconsistent with past practice. In

fact, in the past, the Department has, unwisely, embraced

°¢ La. Civ. Code art. 3492.

9 Cal. Civ. Proc. Code §338 (2006).

9% Tx. Civ. Prac. & Rem. §16.001(a) (4).
97 Ky. Rev. Stat. §413.120(11) (201e6).
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incongruous and inconsistent limitations periods for
borrower defense claims. For loans first disbursed on or
after July 1, 2017, the 2016 final regulations allowed for
affirmative claims based upon judgments against the school
to be filed at any time, while breaches of contract and
substantial misrepresentations were limited to “not later
than six years.”? Despite our concerns regarding these
multi-tiered limitation periods, as a matter of policy, the
Department has decided to continue these inconsistencies
until July 1, 2020 due to retroactivity concerns. However,
the Department looks forward to a consistent application of
a standard limitations period for loans first disbursed on
or after July 1, 2020.

Changes: For loans first disbursed on or after July
1, 2020, the Department has established a three-year
limitations period to apply to both affirmative and
defensive borrower defense claims at §685.206(e) (6).

BORROWER DEFENSES - RECORDS RETENTION FOR BORROWER

DEFENSE CLAIMS

%8¢ 34 CFR 685.222(b)-(d) .
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Comments: Some commenters supported different
timeframes, including four years, six years, or the record
retention timeframes used by States and accreditors.
Conversely, some commenters argued for shorter time-frames
such as one or two years. Other commenters argued that
keeping records for longer than three years raises privacy
concerns.

One commenter noted that basing the three-year
proposed timeframe on the Federal records retention
requirement does not take into consideration that
accrediting agencies require much longer retention of
records and that Federal records likely would not be
relevant for these claims. Another commenter indicated
that the Federal records retention requirement is a minimum
retention requirement and that institutions may hold
records for longer periods. A number of commenters
requested that a records retention requirement align with
other Department records retention policies.

Discussion: The Department thanks the commenters for
pointing out the plethora of records retention statutes
that institutions, especially those with a presence in
multiple States, are subject to as well as the added

complexity of accreditor records retention requirements.
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As discussed in the previous section, we believe that
the three-year requirement provides ample opportunity for
borrowers to make a claim as well as consistency with other
Department requirements for institutions. As stated above,
the Department continues to assert that the three-year
limitations period will provide a fair opportunity for
borrowers to file claims and a fair standard for
institutions who retain thousands of pages of records.

This three-year limitation period will also provide greater
certainty to schools and taxpayers, protect student
privacy, and ensure that borrower defense matters are
processed on the basis of relatively fresh recollections

and with records still available.

Changes: None.

BORROWER DEFENSES - EXCLUSIONS
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Comments: Many commenters supported the Department’s
non-exhaustive list of exclusions of what constitutes
grounds for filing a borrower defense to repayment claim.
These commenters noted that it was helpful to explain that
certain areas would not be considered as the basis for a
borrower defense to repayment claim.

Some of these commenters further noted that they
appreciated the Department citing factors it would not
consider.

Discussion: We appreciate commenters’ support in
outlining examples of exclusions of what would not
constitute the basis for a borrower defense to repayment
claim under these final regulations.

Changes: None

Comments: None.

Discussion: As discussed above, the Department

removed the phrase “that directly and clearly relates to

the making of a Direct Loan, or a loan repaid by a Direct
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Consolidation Loan”?? from the definition of
misrepresentation to better align this definition with the
Federal Standard. Both the Federal standard and the
definition of misrepresentation refer to a
misrepresentation of material fact “that directly and
clearly relates to enrollment or continuing enrollment at
the institution or the provision of educational services
for which the loan was made.” 100

To align the language in the exclusions section with
the Federal standard and the definition of

A\Y

misrepresentation, the Department is removing the phrase “a
claim that is not directly and clearly related to the
making of the loan and provision of educational services by
the school” and replacing it with the phrase “a claim that
does not directly and clearly relate to enrollment or
continuing enrollment at the institution or the provision
of educational services for which the loan was made.” This
revision provides consistency and clarity with respect to

the Federal standard, definition of misrepresentation, and

exclusions section.

99 83 FR 37326.
100 Compare § 685.206(e) (2) with $685.206(e) (3) .
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Changes: The exclusions apply to a claim that does not
directly and clearly relate to enrollment or continuing
enrollment at the institution or the provision of
educational services for which the loan was made instead of
to a claim that is not directly and clearly related to the
making of the loan or the provision of educational services
by the school. This revision aligns the exclusions section
with the Federal standard and definition of
misrepresentation.

BORROWER DEFENSES — ADJUDICATION PROCESS (Sections
685.206, 685.212)

General

Comments: Many commenters wrote in support of the
proposed adjudication process. They noted that the process
is clear and provides due process for all parties. These
commenters also assert that as compared with the process in
the 2016 final regulations, the proposed process strikes a
fairer balance between individual responsibility and school
accountability.

Discussion: We appreciate the support of these

commenters. For the reasons described earlier in this
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document, we agree that our final rule strikes the right
balance.

Changes: We are adopting, with changes for
organization and consistency, Alternative B for paragraphs
(d) (5) Introductory Text and (d) (5) (i) and (ii)
(Affirmative and Defensive) for loans first disbursed on or

after July 1, 2020.

Process

Comments: Many commenters expressed support for the
proposed process providing an opportunity for schools to
respond and provide evidence when notified of a borrower
defense to repayment claim. One commenter who supported
the proposed process noted that it would provide a clear
process for both parties and, thus, enable the Department
an opportunity to render a fair decision, hold appropriate
parties accountable, and greatly reduce abuse of the loan
discharge provision.

One commenter expressed concern that the Department
may require additional information about the borrower’s
personal employment history that is irrelevant to the
allegations against a school. This commenter further

asserts that racism impacts the ability to find employment,

236



This is an unofficial version. The official version will
be published in the Federal Register.

causing borrowers of color to appear less deserving of
relief.

Another commenter recommended that the Department
employ an initial review of a borrower’s discharge
application to determine whether there is probable cause or
jurisdiction to continue the investigation. The commenter
recommended that, i1f there is insufficient information
provided by the student or there is no jurisdiction, a form
letter be sent to the borrower on the determination that
the application has been closed with no further action by
the Department. The borrower may then file a new
application that meets the Department’s standards. The
commenter also recommended that the regulation be
consistent and align with Federal regulations under 34 CFR
685.206 and 668.71.

Some commenters suggested that the Department adopt a
principle from civil litigation that pleadings from parties
who are not represented by an attorney be liberally
construed. These commenters recommend that the Department
liberally construe applications from borrowers who are not
represented by an attorney.

Another commenter asserted that requiring written

submissions in government proceedings can be an undue
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burden. This commenter asserts that the Supreme Court of
the United States recognized the burden of requiring
written submissions in Goldberg v. Kelley,1%l and the
Department should recognize this burden and revise its
process. This commenter further noted that the lack of
relief in the past may lead low-income borrowers to believe
that it is not worth paying attention to the Department’s
notices.

Discussion: The Department appreciates support from
commenters for our revised process. We agree that these
regulations create a more balanced and fair process. The
2016 final regulations only expressly gave institutions the
opportunity to meaningfully respond pursuant to the group
claims process, assuming the institution was not closed.102
The revised process affords institutions the opportunity to
respond to allegations against the institution during the
adjudication process for the borrower’s claim. These

regulations reduce the likelihood that the Department and

101397 U.S. 254 (1970).
10234 CFR 685.222.
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schools will be burdened by unjustified claims or that
taxpayers will bear the cost of wrongly discharged loans.

The Department will only request information that is
or may be relevant to the defenses that the borrower
asserts. As the Department stated in the 2016 final
regulations, the kind of evidence that may satisfy a
borrower’s burden will necessarily depend on the facts and
circumstances of each case.103

The Department does not have sufficient resources to
perform a preliminary review of all claims to assess
jurisdiction or sufficiency of information prior to
performing a full review, and such a preliminary review
would unnecessarily divert resources from the timely review
of other claims. Creating such a preliminary review also
would result in giving borrowers numerous attempts to file
a satisfactory application, which could result in
additional burden and backlog for the Department’s
processing of claims and a delay in awarding relief to
borrowers in a timely manner. The borrower is required to

submit a completed application, which the Department will

103 81 FR at 75962.
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review during the regular adjudication process. Incomplete
applications will not be accepted, and borrowers will be
notified when the Department is unable to process an
incomplete application. Borrowers may submit another,
completed borrower defense to repayment application within
the limitations period. Borrowers must submit a completed
application to receive Federal student aid and also must
submit a completed borrower defense to repayment
application to receive relief.

The Department revised § 685.206(e) (11) (1i) to clarify
that the Department will not issue a written decision,
which is final and not subject to further appeal, if the
Department receives an incomplete application. Instead,
the Department will return the application to the borrower
and notify the borrower that the application is incomplete.
The Department, however, is not precluded, when directed by
the Secretary, from requesting more information from the
borrower or the school with respect to the borrower defense
to repayment process.

The Department is cognizant of how these final
regulations will align with other Federal regulations. The
definition of misrepresentation, at 34 CFR 685.206(e) (3),

for the borrower’s defense to repayment application is
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purposefully different than the definition of substantial
misrepresentation in 34 CFR 668.71(c) for initiating a
proceeding or other measures against the institution. The
different definitions of misrepresentation allow the
Department to act in a financially responsible manner to
protect taxpayers. The Department will discharge a loan,
in whole or in part, when a borrower demonstrates by a
preponderance of the evidence a misrepresentation pursuant
to 34 CFR ©85.2006(e) (3) and financial harm to the borrower;
this provision relates to loan forgiveness for borrowers.
The Department will exercise its enforcement authority
against institutions pursuant to the 34 CFR 668.71(c); this
provision relates to the Department’s enforcement authority
against schools.

As explained in more detail above, the definition of
misrepresentation for Department enforcement actions is
broader than the definition of misrepresentation for
borrower defense to repayment claims because as the latter
underpins, in part, the Department’s authority to recover
liabilities, guard the Federal purse, and protect Federal
taxpayers.

Liberally construing pleadings of persons who are not

represented by an attorney is appropriate in a court and is
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required pursuant to rules governing Jjudicial proceedings.
The Department is not a court of law and is not conducting
a judicial proceeding that requires an attorney. The
Department intends to provide instructions that are easy to
understand and does not expect borrowers to provide legal
arguments. The Department need not liberally construe
applications filed by unrepresented borrowers, as doing so
supposes that they are less capable of completing an
application, which the Department does not believe is the
case, however we will use our discretion and expertise,
when necessary, to determine the merits of a borrower
defense to repayment claims.

In Goldberg v. Kelley, the Supreme Court considered
whether a State may terminate public assistance payments to
a particular recipient without affording the recipient the
opportunity for an evidentiary hearing prior to the
termination.1%% The Supreme Court stated that the
“opportunity to be heard must be tailored to the capacities

and circumstances of those who are to be heard.”105

104 Goldberg, 397 U.S. at 255.
105 7d. at 268-69.
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Here, we are describing a process afforded to an
individual who had the opportunity to engage in higher
education, meaning their written submissions are
appropriate for students who have been admitted to
institutions of higher education as well as the
institutions that they attended. Such individuals will
have received secondary education or the equivalent of such
education. With respect to Parent PLUS loans, parents who
are borrowers have experience in applying for Federal
student aid or other loans and in making other financial
decisions. Requiring written submissions should not be a
substantial burden on borrowers or institutions and allows
the Department to easily keep a record of each party’s
evidence and arguments. A written record also is helpful
to borrowers or institutions who may wish to later
challenge the Department’s determination in court
proceedings.

Unlike the 2016 final regulations, these final
regulations require the Department to consider the
borrower’s application and all applicable evidence. The
borrower will receive a copy of all applicable evidence
and, thus, will know what evidence the Department relied

upon in making its determination.
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The Department encourages all borrowers to read and
pay careful attention to the Department’s notices. The
Department will continue to issue such notices and will
strive to make notices easy to understand and accessible to
all borrowers.

Changes: We are adopting, with changes for
organization and consistency, the approach in Alternative B
for paragraphs (d) (5) Introductory Text and (d) (5) (i) and
(11) (Affirmative and Defensive) of the 2018 NPRM for loans
first disbursed on or after July 1, 2020.

The Department is revising 685.206(e) (11) (ii) to
clarify that if the Department receives a borrower defense
to repayment application that is incomplete and is within
the limitations period in 685.206(e) (6) or (e) (7), it will
not issue a written decision on the application and instead
will notify the borrower in writing that the application is
incomplete and will return the application to the borrower.

Comments: Some commenters recommended that the
Department revise the process to consider applications for
borrower defense to repayment when the Department is
already in possession of documents and evidence relevant to

the claim.
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Other commenters noted that the proposed rule
indicated that if the Secretary uses evidence in his or her
possession, the school will be able to review and respond
to such evidence, but that borrowers are not afforded the
same opportunity. The commenters request that both parties
to the claim be provided an opportunity to review and
respond to all evidence under consideration in the
determination of the claim. One of these commenters noted
that under some States’ processes, schools and borrowers
have the opportunity to provide evidence and arguments and
to respond to each other’s submissions.

Other commenters expressed concern that the Department
provides schools, but not borrowers, an opportunity to
respond to evidence at the point in the process where the
Department is determining whether to discharge the
borrower’s loan.

Discussion: The Department agrees with the commenters
who recommended that the Department may consider evidence
otherwise in the possession of the Secretary and adopts,
with changes for organization and consistency, the approach

in Alternative B for Paragraphs 685.206(d) (5) Introductory
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Text and (d) (5) (i) and (ii) (Affirmative and Defensive) of
the 2018 NPRM. 106

The Department also agrees with commenters that,
subject to any applicable privacy laws, both the borrower
and the institution should be able to review the evidence
in possession of the Secretary that will be considered in
the evaluation of the claim. The Department values
transparency and would like both the borrower and the
institution to have the opportunity to review evidence in
possession of the Secretary and to respond to such
evidence. Accordingly, the Department is revising the
regulatory language to expressly state that if the
Secretary considers evidence otherwise in her possession,
then both the borrower and the institution may review and
respond to that evidence and submit additional evidence.

The Department acknowledges the concern that the
borrower should have an opportunity to review and respond

to the school’s submission. The Department stated in its

106 83 FR 37326.
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2018 NPRM that “the borrower and the school will each be
afforded an opportunity to see and respond to evidence
provided by the other.”197 Accordingly, the Department is
revising the final rule to provide that a borrower has the
opportunity to review the school’s submission and to

respond to issues raised in that submission.

Changes: The Department adopts, with changes for
organization and consistency, the approach in Alternative B
for Paragraphs (d) (5) Introductory Text and (d) (5) (i) and
(1i) (Affirmative and Defensive) of the 2018 NPRM for loans
first disbursed on or after July 1, 2020, and revises §
685.206 (e) (9) to expressly state that the Secretary may
consider evidence in his or her possession provided that
the Secretary permits the borrower and the institution to
review and respond to this evidence and to submit
additional evidence. The Department also will revise §
685.206 (e) (10) to provide that a borrower will have the
opportunity to review a school’s submission and to respond

to issues raised in that submission. We also make a

107 83 FR 37262.
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conforming change in § 685.206(e) (11), to state that the
Secretary issues a written decision after considering “all
applicable evidence” as opposed to specifying that such
evidence would come from the borrower and the school.
Internal or Voluntary Resolution with School

Comments: One commenter suggested that borrowers
should be required to bring their claims to the school
first and provide the school with an opportunity to clearly
explain accountability and legal consequences to the
borrower if the accusation is proven to be false or
unfounded.

Another commenter who suggested we consider a
Resolution Agreement process similar to that used within
the Department’s Office for Civil Rights when considering
borrower defense claims. The commenter suggested that this
would reduce the burden on the Department’s resources by
allowing borrowers and schools to more quickly resolve the
dispute and loan obligations prior to the Department’s
adjudication process. Another commenter suggested adding a
period of time during which the borrower and school may
meet to voluntarily resolve any dispute short of commencing

with a filed claim.
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A group of commenters recommended a new provision that
would require borrowers seeking to file an affirmative
claim to first inform the school of their concern and give
the school time to resolve the matter.

One commenter suggested that, if a school is
deficient, the borrower should sue the school to recover
the money to repay his student loans.

Discussion: The Department encourages institutions to
provide an internal dispute resolution process to resolve a
borrower’s claims, including affirmative claims, before the
borrower files the claim with the Department. The benefits
of such a process included that the borrower could seek
relief for cash payments, private loans, and 529 plans used
to pay tuition. 1In such a case, should the institution
determine that it should repay some or all of a borrower’s
loans, these payments will not be considered as a defaulted
loan. The Department, however, will not require the
borrower to go through the institution’s internal dispute
resolution process prior to filing an application with the
Department. The borrower retains options to resolve a
claim, such as a traditional court proceeding, arbitration
proceeding, or State-level administrative process, and the

Department does not wish to limit the borrower’s ability to
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choose the best process for them. Likewise, the Department
also does not wish to impose any requirement as to which
process the borrower must go through first. Borrowers are
best suited to determine which process will be most
beneficial in their personal circumstances and will benefit
from having options.

For reasons of administrative burden and resource
allocation, we do not believe it is necessary to include an
early dispute resolution process in these final
regulations, whereby the Department or another party would
mediate borrower defense disputes between a borrower and
the school, to attempt to resolve the disputes without the
need for the parties to go through the Department’s full
borrower defense adjudication process.

These final regulations do not prevent a borrower from
engaging in other, existing dispute resolution processes to
resolve any claim with an institution prior to filing an
application with the Department. A borrower and
institution also may choose to resolve a claim after the
borrower files an application with the Department. The
borrower may voluntarily withdraw his or her application
with the Department if the borrower resolves a claim with

the institution.
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Institutions may disclose any internal dispute
resolution process available to borrowers and explain the
benefits of any such process. Institutions also may
disclose the consequences of making a false or fraudulent
allegation in the school’s internal dispute resolution
process. The institution, however, should not present the
consequences of making a false or fraudulent allegation
with the intent to prevent, or in a manner that prevents, a
borrower from filing a borrower defense to repayment
application with the Department.

The Department does not prohibit a borrower from
filing or require a borrower to file a lawsuit against an
institution. Borrowers may utilize any process available
to them.

Changes: The Department adopts, with changes for
organization and consistency, the approach in Alternative B
for Paragraphs (d) (5) Introductory Text and (d) (5) (i) and
(1i) (Affirmative and Defensive) of the 2018 NPRM for loans
first disbursed on or after July 1, 2020.

Role of the School in the Adjudication Process

Comments: Some commenters expressed concern that the
proposed regulation involves schools in a manner that

privileges schools with respect to the adjudicatory process
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with no gesture towards fairness or balance for the
borrowers.

One commenter recommended the Department limit the
schools’ roles in the process to avoid overrepresentation
of institutional interests to the detriment of harmed
borrowers. The commenter noted that borrowers are at a
distinct disadvantage, stating that while the school
maintains records on the student’s time at the school, the
school’s disclosures to that and other prospective or
enrolled students, and hundreds or thousands of other data
points, the student is largely reliant on his own testimony
-- and largely dependent on the Department and other fact-
finding agencies to seriously investigate any claims. The
commenter urges the Department to be cautious to protect
the borrower from undue pressure by the school.

Another commenter urged the Department to make changes
to ensure the process is accessible and equitable to
borrowers unrepresented by an attorney, since the proposed
process, in the commenter’s view, stacks unrepresented
borrowers against represented schools, does not allow
borrowers to re-apply based on evidence not previously
considered, and will necessitate that borrowers seek

guidance as to what to include in their applications. Some
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commenters expressed concern that providing documentation
associated with a defense to repayment claim to a school
provides opportunities for schools to retaliate against a
borrower for filing a claim. The commenters suggested that
any act of retaliation should be viewed as evidence to
support the approval of a defense to repayment claim.

Discussion: The Department believes that its
adjudicatory process fairly balances the interests of
institutions and students. The Department’s revisions to
the proposed regulations allow both the borrower and the
school the opportunity to see and respond to evidence
provided by the other. The revisions further allow both
the borrower and the school to see and respond to evidence
otherwise in the possession of the Secretary that the
Secretary considers in the adjudication of the claim. Such
a process provides both borrowers and schools with due
process protections.

It is critical that schools be provided an opportunity
to respond to claims made against them so that the
Department can adjudicate claims based on a complete
record. It is incumbent upon the borrower to provide
evidence to the Secretary to establish by a preponderance

of the evidence that the school made an act or omission
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that qualifies as a basis for borrower defense to repayment
relief, and it is reasonable to provide a school with the
opportunity to respond to such claims. Additionally, if
institutions have unknowingly made a misrepresentation or
have an employee who has made misrepresentations, the
Department’s notice to the institution of the borrower’s
claim may help the institution implement corrective action
more quickly to ensure that other students are not
impacted.

The Department disagrees that students are largely
reliant on their own testimony to file a defense to
repayment claim. The Department urges students to make
informed consumer decisions and treats students as
empowered consumers. While students should request
important information that is relevant to their enrollment
decision in writing, institutional misconduct is never
excusable.

The Department intends to publish instructions for
submitting a borrower defense application that will explain
the process and provide other relevant information to help
borrowers successfully complete the application.

The Department acknowledges that institutions are more

likely than students to have access to paid legal counsel,
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but a student will not need paid legal counsel to submit a
borrower defense to repayment application. Institutions
almost always are more likely than students to have access
to paid legal counsel, but students do not need an attorney
to file a claim with the Department’s Office for Civil
Rights and similarly will not need an attorney to submit a
borrower defense to repayment application. Of course,
students may seek help from legal aid clinics or take
advantage of services from numerous student advocacy groups
in submitting a borrower defense to repayment application.
Additionally, institutions do not need to employ counsel to
respond to a borrower’s application and may choose to have
staff - for example, staff in their Financial Student Aid
office or admissions office - submit a response to the
Department. Moreover, by adopting a preponderance of the
evidence standard, the Department believes that a student
should reasonably and more easily be able to satisfy that
standard.

To address concerns that a student may have discovered
evidence relevant to a borrower defense to repayment claim
through a lawsuit or an arbitration proceeding, the
Department revised section 685.206(e) (7) to state that the

Secretary may extend the three-year limitations period when
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a borrower may assert a defense to repayment under section
685.206 (e) (6) or may reopen the borrower’s defense to
repayment application to consider evidence that was not
previously considered in the exceptional circumstance when
there is a final, non-default judgment on the merits by a
State or Federal Court that establishes that the
institution made a misrepresentation, as defined in §
685.206(e) (3), or a final decision by a duly appointed
arbitrator or arbitration panel that establishes that the
institution made a misrepresentation, as defined in §
685.206(e) (3). In this exceptional circumstance, the
Secretary may extend the time period when a borrower may
assert a defense to repayment or may reopen a borrower’s
defense to repayment application to consider evidence that
was not previously considered.

The Department agrees that students should not suffer
retaliatory acts by institutions that have been accused of
misrepresentation, and the Department does not tolerate
retaliation. The Department may consider evidence of any
retaliatory acts by the institution in evaluating the
borrower’s application. The borrower may submit evidence
of any such retaliatory acts to the Department. The

Department is revising the proposed regulations to allow
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the borrower to file a reply to address the issues and
evidence raised in the school’s submission as well as any
evidence otherwise in the possession of the Secretary that
the Department will consider. The borrower’s reply will be
the final submission, and the final regulations do not
provide the school with the opportunity to file a sur-
reply. In this sense, the student will have the final word
and may report any retaliatory acts to the Department. The
Department also is not listing the types of information
that the school may receive in these final regulations as
proposed in the 2018 NPRM. The school will still receive
the student’s application as well as any evidence otherwise
in the possession of the Secretary and used to adjudicate a
borrower defense claim, but the language listing the
information the school will receive is unnecessary. These
revisions provide a more equitable balance and address the
commenters’ concerns.

Changes: The Department adopts, with changes for
organization and consistency, the approach in Alternative B
for Paragraphs (d) (5) Introductory Text and (d) (5) (i) and
(11) (Affirmative and Defensive) for loans first disbursed
on or after July 1, 2020. As noted above, the Department

revised section 685.206(e) (7) to provide that the Secretary
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may extend the time period when a borrower may assert a
defense to repayment under section 685.206(e) or may reopen
the borrower’s defense to repayment application to consider
evidence that was not previously considered in two
exceptional circumstances. The borrower may now file a
reply that addresses the issues and evidence raised in the
school’s submission as well as any evidence otherwise in
possession of the Secretary. Additionally, the Department
will no longer list the types of information that the
school may receive as proposed in §685.206(d) (8) (i) because
the final regulations expressly state the information the
school will receive in $685.206(e) (10).

Timelines

Comments: Several commenters requested the Department
include specific timeframes within which various steps of
the adjudication process would occur. Many commenters
recommended a 45-day interval for a school to respond to a
borrower’s claim, a 30-day interval for the borrower to
reply to the school’s initial response, and an additional
15-day interval for the school to submit any new evidence
as a result of the borrower’s reply. Other commenters
proposed different timeframes for a school’s response, a

borrower’s reply, and/or the resolution of the claim.
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Other commenters noted that the proposed process
changes are described by the Department as a means to
reduce the time required to review claims because it would
discourage frivolous claims. The commenters note that most
of the currently pending claims are supported by evidence
in the Department’s possession. They further assert that
the proposed process requires a review of voluminous
paperwork prepared by counsel for the school, which is
likely to slow rather than expedite the adjudication
process.

Some commenters who supported the proposed process
expressed concern that the regulation did not include
specific information regarding how final determinations

would be made or timeframes for the adjudication of claims.

Discussion: The Department appreciates the
recommendations made by commenters but does not believe
that the proposed time limits would be appropriate in
certain circumstances. For instance, the Department most
likely could not adhere to the proposed time limits if a
large number of defense to repayment claims were submitted

to the Department simultaneously, which could be the case

259



This is an unofficial version. The official version will
be published in the Federal Register.

if an outside entity organized a particular group of
students to submit claims en masse.

The Department agrees that it is reasonable to
prescribe a timeframe for an institution’s response and the
borrower’s reply and intends to do so in the instructions
for the defense to repayment application and the notice to
the institution. 1In response to these comments, the
Department revised § 685.206(e) (16) (ii) to specify that the
Department will notify the school of the defense to
repayment application within 60 days of the date of the
Department’s receipt of the borrower’s application. This
revision makes clear that the school will receive the
borrower’s application in a timely manner.

The Department also revised § 685.206(e) (10) (1) to
state that the school’s response must be submitted within a
specified timeframe included in the notice, which shall be
no less than 60 days. To give the borrower as much time as
the school, the Department also revised §
685.206(e) (10) (ii) to give the borrower no less than 60
days to submit a reply after receiving the school’s
response and any evidence otherwise in the possession of
the Secretary. Although commenters suggested a timeframe

less than 60 days for the school’s response and the
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borrower’s reply, the Department would like to give both
borrowers and schools ample and equivalent time to review
and respond to each other’s submissions. The Department
realizes that borrowers and schools have other matters to
attend to and would like both borrowers and schools to have
sufficient time to compile records to support their
respective submissions. These timeframes also reduce the
administrative burden on the Department. Because of
potential process changes over time, the Department will
provide more specific instructions in the application and
notice to institutions and students rather than in the
final regulation.

The Department does not agree that it has all of the
evidence required to adjudicate borrower defense claims in
its possession. For example, for one college, the
Department did not complete an investigation of the
documents provided by the institution, but relied on the
California Attorney General to review some of the documents
and draw conclusions. It was the California AG’s
conclusions, and subsequent allegations, that prompted the
Department to take action. The Department must also assess

financial harm for each pending claim and may not
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immediately have all the relevant evidence necessary to
make such a determination.

As stated in the 2018 NPRM, the Department is
committed to providing both borrowers and schools with due
process and affords both the borrower and the institution
the opportunity to see and respond to evidence provided by
the other. We are revising the final regulations to
expressly afford the borrower an opportunity to file a
reply to address the issues and evidence in the school’s
submission as well as any evidence otherwise in the
possession of the Secretary.

The Department’s regulations at & 685.206 (e) (3)
provide how determinations will be made and examples of
evidence of misrepresentation. Although such a process may
be longer, this approach provides a fair and more equitable

process for both borrowers and institutions.
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Changes: The Department adopts, with changes for
organization and consistency, the approach in Alternative B
for Paragraphs (d) (5) Introductory Text and (d) (5) (i) and
(1i) (Affirmative and Defensive) for loans first disbursed
on or after July 1, 2020. The Department is also revising
at § 685.206(e) (10) to allow the borrower to file a reply
to address issues and evidence in the school’s submission
as well as any evidence otherwise in the possession of the
Secretary.

The Department revised § 685.206(e) (16) (1i) to specify
that the Department will notify the school of the defense
to repayment application within 60 days of the date of the
Department’s receipt of the borrower’s application. The
Department also revised § 685.206(e) (10) (1) to state that
the school’s response must be submitted within a specified
timeframe included in the notice, which shall be no less
than 60 days.

Comments: Some commenters sought assurance that, while
a borrower’s defense to repayment claim is pending, the
borrower’s loans should be placed in forbearance so that no
additional financial burden accrues while the claim is

being adjudicated.
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One commenter suggested that we include a provision
that would forgive a borrower’s interest accrual when the
adjudication timeline is not met by the Department. The
commenter asserts that this would be a show of good faith
to borrowers, assuring them the Department will process
claims in a reasonable timeframe, and that borrowers will
not be the ones to pay the price if it does not.

Discussion: As explained above, the Department is
willing to place claims into administrative forbearance
while a claim is pending. The Department determined that
the accrual of interest while a loan is in administrative
forbearance would deter a borrower from filing an
unsubstantiated borrower defense to repayment application.

The Department is changing the procedures to process
borrower defense to repayment applications in these
regulations. As stated in the 2016 final regulations, we
are still unable to establish specific timeframes for
processing claims. Neither these final requlations nor the
2016 final regulations set a timeline for the Department’s
adjudication. Nonetheless, the Department will strive to
efficiently resolve all borrower defense to repayment
applications in a timely manner. In lieu of forgiving a

borrower’s interest accrual, the Department will place the
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loans in administrative forbearance while the borrower
defense to repayment application is pending. As explained,
above, the Department wishes to deter borrowers from filing
unsubstantiated borrower defense to repayment claims, and
interest accrual will serve as a deterrent. Automatically
placing loans in administrative forbearance is a compromise
from the Department’s position in the 2018 NPRM, proposing
to require borrowers to request administrative forbearance
separately from the borrower defense to repayment
application. Automatically granting administrative
forbearance to borrowers who complete and submit a borrower
defense to repayment application is a sufficient response
to the concern raised by the commenter about interest
accrual.

Changes: The Department adopts, with changes for
organization and consistency, the approach in Alternative B
for Paragraphs (d) (5) Introductory Text and (d) (5) (i) and
(1i) (Affirmative and Defensive) for loans first disbursed
on or after July 1, 2020. The Department is amending
§685.205(e) (6) for loans to be placed in administrative
forbearance for the period necessary to determine the

borrower’s eligibility for discharge under §685.206, which
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includes the borrower defense to repayment regulations in

these final regulations.

Appeals

Comments: Several commenters advocated for the
inclusion of an appeals process for schools when a borrower
defense to repayment claim is approved by the Department
and for borrowers when a claim is denied. These commenters
argued that, under the proposed regulations, a school
seeking review of an approved borrower defense to repayment
claim would be required to appeal their case in Federal
court and create too high a bar for both borrowers and
schools. The commenters assert that a non-appealable
decision by the Department is an affront to the basic
elements of due process rights of schools accused of
misrepresentation by former students.

One commenter requested an appeal be specifically
permitted when new evidence comes to light. This commenter
noted that, in a rule that requires borrowers to
demonstrate intent, knowledge, or reckless disregard to
meet the Federal standard for loan discharge, evidence is
likely to come from State and Federal investigations

spurred by borrower complaints, and with the extremely
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limited filing deadline that had been proposed, the
taxpayer risk of that reconsideration is minimal.

Some commenters expressed general concern that the
adjudicatory process does not allow borrowers to reapply
based on new evidence. These commenters ingquired whether
borrowers who have received denials will be permitted to
submit new applications with new evidence. These
commenters suggested that to the extent the Department
denies borrower defense applications for failure to state a
claim, the Department should notify the borrower of the
reason for the denial in writing and should allow for
reconsideration if a new application with new evidence is
submitted.

Another commenter asserted that it is unjust to
provide schools, and not students, greater due process
rights, including the ability to appeal a Department’s
decision.

Discussion: The Department does not believe it is
necessary add an appeals process to the adjudication
process, nor does due process require an appeal. The
Department provides both the borrower and the school the
opportunity to see and respond to evidence provided by the

other, which its current procedures for adjudicating
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borrower defense to repayment claims do not require.
Additionally, the Department is providing both borrowers
and institutions an opportunity to review and respond to
evidence otherwise in possession of the Secretary that is
used to adjudicate the claim.

It is incumbent upon borrowers and schools to provide
as much information as possible when making or responding
to a borrower defense claim, and these final regulations
provide a fair and equitable process for both parties. A
party may challenge the Department’s decision through a
judicial proceeding, and courts are required to liberally
construe pleadings of a party who is not represented by an
attorney. Additionally, the Department is not the only
avenue of relief for a borrower; the borrower may pursue
relief through his or her State consumer protection agency
or avail himself or herself of other consumer protection
tools.

Although the Department does not allow borrowers to
submit an appeal, reapply, or request reconsideration of
the application, the Department made certain revisions to
address concerns about newly discovered evidence. As
stated above, the Department revised section 685.206 (e) (7)

to state that the Secretary may extend the time period when
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a borrower may assert a defense to repayment under section
685.206 (e) or may reopen the borrower’s defense to
repayment application to consider evidence that was not
previously considered in the exceptional circumstance when
there is a final, contested, non-default judgment on the
merits by a State or Federal Court that establishes that
the institution made a misrepresentation, as defined in §
685.206(e) (3), or a final decision by a duly appointed
arbitrator or arbitration panel that establishes that the
institution made a misrepresentation, as defined in §
©85.206 (e) (3) .

This exceptional circumstance allows the borrower to
reapply and provide newly discovered evidence to the
Department for consideration. Additionally, as explained
in the section regarding pre-dispute arbitration
agreements, the limitations period will be tolled for the
time period beginning on the date that a written request
for arbitration is filed, by either the student or the
institution, and concluding on the date the arbitrator
submits in writing, a final decision, final award, or other
final determination to the parties. Tolling the
limitations period for such a pre-dispute arbitration

arrangement between the school and the borrower will allow
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the borrower to discover evidence that may potentially be
used in a borrower defense to repayment application and
also provide the school with the opportunity to resolve the
claim without cost to the taxpayer. Finally, the
Department is providing a more robust borrower defense to
repayment process in allowing both borrowers and schools to
view and respond to each other’s submissions. This robust
process will make it less likely that there will be newly
discovered evidence.

As stated above, the Department does not have
sufficient resources to perform a review of claims to
assess whether the borrower failed to state a claim and to
allow for reconsideration if a second application with new
evidence is submitted. Such a process will unnecessarily
divert resources from the timely review of other claims.
Such a process also will result in giving borrowers
countless attempts to file a satisfactory application. The
borrower is required to submit a completed application,
which the Department will review during the regular
adjudication process.

The Department’s process also does not provide schools
with an appeal. The Department may choose to initiate a

proceeding to require a school whose act or omission
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resulted in a successful borrower defense to repayment to
pay the Department the amount of the loan to which the
defense applies. The recovery proceeding, which would be
conducted in accordance with 34 CFR part 668 subpart G, is
not an appeal.

Changes: The Department adopts, with changes for
organization and consistency, the approach in Alternative B
for Paragraphs (d) (5) Introductory Text and (d) (5) (i) and
(11) (Affirmative and Defensive) for loans first disbursed
on or after July 1, 2020. As noted above, the Department
revised section 685.206(e) (7) to provide that the Secretary
may extend the time period when a borrower may assert a
defense to repayment under section 685.206(e) or may reopen
the borrower’s defense to repayment application to consider
evidence that was not previously considered in two
exceptional circumstances. The Department is revising
section 685.206(e) (10) to provide that a borrower will have
the opportunity to review a school’s submission and to
respond to issues raised in that submission. The proposed
regulations also are further revised to give the borrower
an opportunity to file a reply that addresses the issues
and evidence raised in the school’s submission as well as

any evidence otherwise in possession of the Secretary.
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Independence of Hearing Officials and Administrative

Proceeding

Comments: Some commenters suggested that the
Department use Administrative Law Judges (ALJs) to review
and make determinations on borrower defense to repayment
claims. These commenters argued that ALJs are legal
professionals and would provide a level of assurance to all
parties that the process is fair. Some commenters also
argued that administrative review by ALJs instead of a
review by Department staff will insulate schools from any
political bias and asserted that the Department’s staff
varies based on the President’s administration.

One commenter recommended that an ALJ make the
determination on a claim, and that the parties be permitted
to appeal this determination within a specified time. This
commenter would require the Department to issue the
determination on appeal in a manner consistent with the
publication of decisions from the Department’s Office of
Hearings and Appeals (OHA). Neither party would be able to
appeal the determination to the Secretary.

Other commenters expressed concern that the

adjudication process creates a conflict of interest within
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the Department, since the Department would be responsible
for advocating on behalf of borrowers and determining the
outcome of the case. These commenters urged the Department
to ensure the independence of decision makers involved in
borrower relief determinations.

Discussion: We believe that, under the 2016 final
regulations, the Department held too much power in that the
Secretary could both initiate group claims and adjudicate
appeals of those claims, and the institution, assuming the
institution did not close, would have a limited opportunity
to respond to the Department’s allegations in the group
claim process. Under these final regulations, only a
borrower may initiate a claim, and both the borrower and
the institution always have the opportunity to provide
evidence to support their positions. Because the Secretary
is required to provide to borrowers and institutions any
additional evidence in their possession and that is used to
adjudicate a claim, there is a greater level of
transparency in the adjudication process.

In contrast to the 2016 final regulations, these final
regulations do not provide a process for the Secretary to
initiate a claim. Section 455(h) of the HEA expressly

states that the “Secretary shall specify in regulations
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which acts or omissions of an institution of higher
education a borrower may assert as a defense to repayment
of a loan made under this part.” (emphasis added) We
believe the better reading of Section 455(h) of the HEA is
for the Department to adjudicate only borrower-initiated
defense to repayment claims. We believe this will result in
the adjudication of such claims being more balanced and
less influenced by changes in Department policy.

Through these final regulations, the Department is
providing a fair and equitable process that does not
require OHA or ALJs for the determination of a borrower
defense to repayment claim. The Department has learned
through processing tens of thousands of defense to
repayment claims that there are not sufficient resources to
subject each claim to an overly-extensive administrative
procedure, burdening students and delaying the timely
adjudication of claims. The Department believes that
including the OHA in the process of adjudicating claims
would create a regulatory process that is more costly for
the Department to administer and could create the false
impression that the claim or the determination are subject

to a hearing and appeal, which is not the case.
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The Department appreciates the suggestion regarding
the incorporation of an administrative law judge in the
borrower defense process, but we have determined, as above,
that this would unnecessarily complicate, make more
expensive, and create confusion about the availability of a
hearing and appeal.

The commenter’s inclusion of an ALJ would not change
the Department’s calculation of not including an appeals
process in these final regulations, as explained in the
previous section.

The Department does not advocate on behalf of the
borrower or the school. The Department is a neutral
arbiter and will consider the evidence submitted by both
the borrower and the institution. Additionally, the
Department will provide both the borrower and the school
with any evidence otherwise in the possession of the
Secretary, and both parties will have an opportunity to

respond to such evidence.
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Changes: The Department adopts, with changes for
organization and consistency, the approach in Alternative B
for Paragraphs (d) (5) Introductory Text and (d) (5) (i) and
(1i) (Affirmative and Defensive) for loans first disbursed
on or after July 1, 2020.

BORROWER DEFENSES - RELIEF (Section 685.206)

General

Comments: One commenter suggested amendments to the
proposed regulations to require that, in the case of an
approved borrower defense to repayment, the Secretary
reverse an affected loan’s default status and reinstate the
borrower’s eligibility for title IV aid, and update reports
to consumer reporting agencies to which the Secretary had
previously made adverse credit reports regarding the loan.
The commenter noted that proposed regulations provide that
the Secretary may take such actions and stated that
regardless of whether both affirmative and defensive claims
are allowed, the Secretary should always reverse an
affected loan’s default status and any adverse credit
reports as well as recalculate a borrower’s eligibility
period for which the borrower may receive Federal

subsidized student loans.
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Discussion: The Department’s practice has been, and
currently is, that if the Department had previously made
adverse credit reports to consumer reporting agencies
regarding a Federal student loan that is the subject of an
approved borrower defense application, the Department will
take the appropriate steps to update those credit reports.
Similarly, it is the Department’s practice that, if
appropriate, the necessary steps will be taken to reinstate
the borrower’s eligibility for title IV aid.

The Department revised the regulations to expressly
provide that the relief awarded to a borrower will include
updating reports to consumer reporting agencies to which
the Secretary previously made adverse credit reports with
regard to the borrower's Direct Loan or loans repaid by the
borrower’s Direct Consolidation Loan. Additionally, the
Department is revising the regulations to reference that as
part of any further relief the borrower may receive, the
Department will eliminate or recalculate the subsidized
usage period that is associated with the loan or loans
discharged, pursuant to 34 CFR § 685.200(f) (4) (iii). The
Department did not rescind the revisions made to 34 CFR §

685.200 through the 2016 final regulations. The Department
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also is clarifying that the list of further relief a
borrower may receive is an exclusive list.108

However, such steps may not be applicable for all
approved borrower defense applicants. For example, we do
not anticipate that all approved borrower defense
applicants will have been subject to adverse credit
reporting as a result of a defaulted Federal student loan.
Similarly, not all approved borrower defense applicants
will need a determination that they are not in default on
their loans because there may be borrowers who are not in a
default status and who apply for borrower defense
discharges.

We also do not believe it is appropriate to expressly
require in the final regulations that the Secretary
recalculate a borrower’s eligibility period for which the
borrower may receive Federal subsidized student loans. Not
all borrowers may have received subsidized Federal student

loans, so such an action would not be relevant to all

108 The exclusive list of further relief is located at
685.206(e) (12) (11) . Further relief includes one or both of the
following, if applicable: 1) Determining that the borrower is not in
default on the loan and is eligible to receive assistance under title
IV; and 2) eliminating or recalculating the subsidized usage period
that is associated with the loan or loans discharged pursuant to
685.200(f) (4) (1i1) .
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borrowers. Further, the changes made to section 685.200 (f)
(2017) by the 2016 final regulations, which are now
effective, require that the Department recalculate the
period for which the borrower may receive Federal
subsidized student loans if a borrower receives a borrower
defense to repayment discharge and sets forth the specific
conditions for when the recalculation may occur. As a
result, we believe it is appropriate to designate the
recalculation of a borrower’s subsidized Federal student
loan eligibility period as further relief that may be
provided by the Secretary if a borrower defense to
repayment application is approved.

For clarity only, we have moved the phrase
“reimbursing the borrower for amounts paid toward the loan
voluntarily or through enforced collection” from the list
of potentially applicable further relief in §
685.2006(e) (12) (1i1) to the section on borrower defense
relief in § 685.206(e) (12) (i). If applicable, this item
would be part of borrower defense relief itself, so the
Department believes including it in the 1list of further

relief could be confusing.
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Changes: As noted above, we moved “reimbursing the
borrower for amounts paid toward the loan voluntarily or
through enforced collection” from the list of potentially
applicable further relief in § 685.206(e) (12) (ii) to the
paragraph describing borrower defense relief in §
685.206(e) (12) (i) . Additionally, the Department revised
the regulations to note that “relief” and not “further
relief” includes updating credit reports to consumer
reporting agencies to which the Secretary previously made
adverse credit reports with regard to the borrower's Direct
Loan or loans repaid by the borrower’s Direct Consolidation
Loan in § 685.206(e) (12) (i). The Department revised §
685.206(e) (12) (ii) (B), which concerns further relief, to
reference 34 CFR § 685.200(f) (4) (iii), which address
subsidized usage periods. Finally, the Department revised
§ 685.206(e) (12) (1ii) to clarify that the 1list of “further

relief” is an exclusive list.

Partial Discharges

Comments: Several commenters supported the
Department’s position that a partial loan discharge as
relief for an approved borrower defense application would

be warranted in some circumstances. One such commenter
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stated that that the proposed process would provide fair
compensation to borrowers and tiers of relief to compensate
borrowers as necessary. Another commenter asserted that
the proposed approach, in allowing for partial relief,
would provide the Department with flexibility in providing
borrowers with relief. This commenter expressed support
for a tiered method of relief that had been developed by
the Department in 2017 based upon a comparison of earnings
between a borrower defense claimant to earnings of
graduates in a similar program. The commenter also
supported adopting this methodology for calculating partial
relief for the purposes of this regulation. One commenter
asserted that relief should be based on the degree of harm
suffered by a borrower.

Several commenters, in support of the provision of
partial relief, suggested that partial relief should be
limited to the amount of tuition paid with the Federal
student loan and not include funds received for living
expenses. One such commenter stated that relief should not
be capped at the total cost of a student’s attendance at
the school, as opposed to the total amount of tuition and
fees. This commenter asserted institutions should not be

held responsible for portions of a Direct Loan, up to the
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full cost of attendance, including the student’s living
expenses, because schools are unable to limit the amount of
Direct Loans students may choose to take out to support
their living expenses under the Department’s regulations.
This commenter also argued that the nexus between a
school’s act or omission, underlying a borrower defense to
repayment, is more attenuated than the nexus between the
act or omission and the tuition and fees charged by the
institution. This commenter stated that it is difficult to
see how a claim based on an act or omission relating to the
provision of educational services, as required under the
proposed regulations, could be connected to a Direct Loan
used to pay for living expenses given that the amount of
such a loan is controlled by the Department’s loan limits
and the student’s decisions.

Many commenters advocated full relief, in the form of
a complete discharge of a borrower’s remaining Direct Loan
balance and a refund of payments made, for borrowers who
demonstrate that they qualify for borrower defense to
repayment relief. Some of these commenters supported full
relief for approved applications in each instance, and

others supported establishing a presumption of full relief.
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Many commenters argued that any effort to determine a
partial loan discharge amount would lead to the
inconsistent treatment of borrowers; be subjective, costly,
time-consuming, and difficult to administer; add to the
burden on the Department; and unnecessarily delay the
Department’s provision of borrower defense relief. One
group of commenters stated that a calculation of partial
relief based upon a borrower’s degree of harm suffered
would be speculative because most students would not have
enrolled had the school made truthful representations. One
commenter stated that full relief should be provided, given
the profit the Department receives from the student loan
program.

Generally, some of the commenters who objected to the
Department’s position that a partial loan discharge would
be warranted in some circumstances argued that borrowers
who had demonstrated misrepresentation by their school
would have been harmed in many ways and incurred financial
harm, and non-financial harms, beyond the obligation to
repay a Federal student loan. As a result, even full
relief from the Department through the borrower defense

process would be insufficient to remedy students’ injuries.
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One group of commenters asserted that under State
unfair and deceptive practices laws that have traditionally
been the primary basis for borrower defense claims, all
such types of direct and consequential damages and
pecuniary as well as emotional harms may provide a basis
for relief. According to these commenters, such relief may
include relief exceeding the amount paid for the service or
good.

Several commenters suggested that the Department adopt
an approach similar to that used by enforcement agencies
and financial regulators when consumers have been
fraudulently induced to take on other types of consumer
debt. Those other regulators, stated one of the
commenters, seek to unwind the transaction and put
borrowers in the same position they would have been absent
fraud. This commenter stated that partial relief in
accordance with an unspecified methodology on the basis of
the value provided by the services received would be
difficult to determine and deviates from the approach used
by financial regulators.

In arguing for a full relief approach, several
commenters stated that allowing partial relief would

establish a presumption that the education provided by a
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school that has been found culpable of wrongdoing has some
value to the borrower. These commenters stated that the
provision of partial relief would reduce the Department’s
incentive to ensure it is properly monitoring schools to
prevent misconduct and harm both borrowers and taxpayers.
Commenters urged the Department to abandon its
proposal to provide partial relief stating that the
Department spent three years trying to develop a
methodology to calculate partial discharges and have been
unsuccessful in devising a fair and consistent way to do
so. These commenters suggested that, consistent with
closed school and false certification loan discharges, the
borrowers should receive full discharges of the Federal
student loans associated with their defense to repayment
claim. One group of such commenters disagreed with the
Department’s rationale in the NPRM for why full relief is
justified for the false certification and closed school
processes, but not for the borrower defense process. These
commenters asserted the Department’s rationale that the
false certification and closed school discharge processes
are straightforward as compared to the borrower defense
process. This group of commenters also stated that if the

Department is unwilling to provide full relief for all
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approved borrower defense claims, the Department should
simplify the relief process and ensure that borrowers
receive consistent relief, such as by establishing a
presumption of full relief. Where full relief is not
warranted, the commenters suggested that the Department be
required to explain in writing the basis for its decision
and provide the borrower with an opportunity to respond.
One group of commenters asserted that it was incumbent
upon the Department to clearly delineate the conditions
borrowers would need to meet in order to receive partial or
full relief. The commenters noted that, given the burden
the Department proposed to impose upon borrowers to assert
a successful claim, providing full relief for the borrower
and recovering those funds from the school remains the
appropriate action for the Department to pursue. The
commenters further asserted that there are a number of
reasons to doubt the Department’s ability to make fair and
accurate determinations of the degree of financial harm
suffered by each individual borrower, and stated that any
such determination would need to account for a wide range
of factors that could include the borrower’s education and
employment history, the regional unemployment rates both

overall and in the borrower’s career field, and numerous
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other circumstances that directly impact an individual’s
earnings potential. The commenters asserted that, even if
these factors could be reliably measured and some income
gain determined to exist, that gain would then need to be
measured against the expenditures the borrower put towards
his or her program. The commenters noted that, as evidence
of the inherent complexity of this method, the proposed
rule referenced the serious difficulties the Department
faced in attempting to create a formula to address this,
and resultantly, does not include a proposed formula. The
commenters also referenced the Department’s claim of the
associated administrative burden imposed by reviewing the
tens of thousands of borrower defense claims that have been
asserted in recent years and noted that, setting aside the
significant challenges inherent in attempting to make these
determinations at all, that doing so on the scale
considered would greatly increase the time and difficulty
involved in processing each claim, adding enormously to the
burden on the Department and further delaying the
expeditious review of claims.

Another commenter expressed confusion as to why the
borrower’s financial circumstances would be considered in

determining the amount of relief to which he was entitled.
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The commenter agrees that a borrower’s choice not to pursue
a field related to their course of study at a school or
periods of unemployment due to regional economic
circumstances should not be a basis for relief, but was
concerned that the language offered in the proposed
regulation would create inequitable outcomes for borrowers
who experienced the same misrepresentations, but had more
successful outcomes than others. The commenter asserts
that a borrower’s relief in the case of proven
misrepresentation should in no way be based on whether the
borrower was savvy enough to pursue a different field,
transfer schools, live in a more economically advantageous
region, or be simply more fortunate than other borrowers.
The commenter recommends that a borrower should have to
show harm to receive a loan discharge, and that the measure
of that harm should in no way be linked to an individual’s
life choices or circumstances, but instead on the harm that
resulted from the fraudulent activities of the school.
Commenters asked whether the Department could approve
a borrower defense discharge and subsequently determine
that the amount of financial relief to be provided would be
zero. The commenters also asked whether borrower defense

claims could be made on the basis of misrepresentations
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about job placement, exam passage rates, and the
transferability of credits.

One commenter stated that if a borrower has been
harmed, or will clearly suffer harm, as a result of a
school’s misrepresentation, full relief should be provided.
This commenter asserted that partial relief should be
provided only in very limited cases where the value of the
harm is directly related to the misrepresentation.

One commenter expressed concerns about tax
implications and credit reporting for partial relief
awards. The commenter stated that while a rescission of a
transaction may not result in taxable income for borrowers
as a “purchase price adjustment” and lead to the deletion
of the related tradeline from a borrower’s credit report,
the Department’s proposed rule would not offer borrowers
such protections.

One commenter requested the Department more clearly
articulate how partial relief would be applied in the case
of a defensive claim asserted as to a defaulted loan.
Specifically, this commenter asked whether the Department
would strike the borrower’s record of default and if the
borrower would be obligated to pay for collection costs on

the partial relief provided.
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Discussion: The Department appreciates the support of
commenters regarding its proposal to provide for partial
loan relief, if warranted, in these final regulations,
which is consistent with the existing regulation at 34 CFR
685.222(1). As we stated in 2016, given the Department’s
responsibility to protect the interests of Federal
taxpayers as well as borrowers, we do not believe that full
relief is appropriate for all approved borrower defense
claims, nor do we believe that it is appropriate to
establish a presumption of full relief.10°

We acknowledge that an approach that allows the
Department to make determinations of partial relief may be
more administratively burdensome and time-consuming because
it involves a more complicated analysis than an approach
that assumes full relief. However, given the taxpayer and
borrower interests at issue, as well as those of current
and future students who will bear the cost of an
institution’s repayment of the claim to the Department, we
continue to believe that an approach that provides the

Department with the flexibility to provide partial relief,

109 See 81 FR 75973 - 75976.
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if warranted, strikes an appropriate balance between these
interests.

The Department agrees that not every borrower who
experiences a misrepresentation suffers the same amount or
types of harm, for a variety of reasons including those
listed by commenters. However, since the degree of
financial harm suffered is critical to the determination of
defense to repayment relief for the reasons explained
above, the Department must take this into consideration
when awarding relief. It is impossible to know whether all
borrowers who attended the same institution experienced the
same misrepresentation, relied on that information to make
the same decision(s), or were harmed by the
misrepresentation in the same way or to the same degree.

As the Department explains in one of the examples for
how relief may be determined for substantial
misrepresentation borrower defense claims in Appendix A
corresponding to section 685.222 of the 2016 final
regulations, a borrower would not be eligible for defense
to repayment relief even if an institution was proven to
have misrepresented the truth, if the student still
received an education of value. For example, presume a

prestigious law school misstated its full-time employment
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rate six months after graduation by 20 percent, but the
borrower graduated, obtained and maintained employment as
an attorney, and has above average earnings; and the school
has maintained its strong reputation. In this case, the
Department may determine, notwithstanding other evidence,
that the institution made a misrepresentation related to
the making of a Direct Loan for enrollment at the school;
however, given the facts of this hypothetical, the
Department could also determine that the borrower was not
harmed by the misstatement of the placement rates.

It is possible that a successful borrower defense
claim could be based upon evidence of an institutional
misrepresentation of job placement rates, exam passage
rates, the transferability of credits, or other similar
factors, if it is related to the making of a Direct Loan
for enrollment at the school.

Although we are now adopting a new misrepresentation
standard for loans first disbursed on or after July 1, 2020
that does not incorporate Appendix A from the 2016 final
regulations, the same principle of educational value from
that example applies.

We disagree that such an approach would be subjective

and lead to the inconsistent treatment of borrowers. As we
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stated in 2016, administrative agency tribunals and State
and Federal courts commonly make relief determinations, and
the proposed process provides Department employees
reviewing borrower defense applications with the same
discretion that triers-of-fact in other fora have.!10

Nor do we believe that a determination of partial
relief, if warranted, under the proposed regulations would
be speculative. Under § 685.206(e) (8), a borrower would be
required to state the amount of financial harm that they
claim to have resulted from the school’s action and to
supply any supporting relevant evidence. Given that
applicants will provide information regarding the amount of
their financial harm, the Department believes that it will
be able to make relief determinations in a reasonable
manner and has retained this regquirement in these final
regulations.

Upon further consideration, the Department revised §
685.206(e) (12) (1) to clarify that the amount of relief that
a borrower receives may exceed the amount of financial

harm, as defined 685.206(e) (4), that the borrower alleges

110 See 81 FR 75975.
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in the application pursuant to 685.206(e) (8) (v) but cannot
exceed the amount of the loan and any associated costs and
fees. The Department realizes that the school’s response
and any evidence otherwise in the possession of the
Secretary may reveal that a borrower’s allegation of
financial harm is too low.

Accordingly, the Department revised §
685.206(e) (12) (i) to expressly note that in awarding
relief, the Secretary shall consider the borrower’s
application, as described in 685.206(e) (8), which includes
any payments received by the borrower and the financial
harm alleged by the borrower, as well as the school’s
response, the borrower’s reply, and any evidence otherwise
in the possession of the Secretary, as described in
685.206(e) (10) . The Department did not intend to limit its
award of relief to the financial harm that the borrower
alleges. The Department also did not intend to limit its
ability to award relief to consideration of the financial
harm that the borrower alleges.

We acknowledge that borrowers subjected to the same
misrepresentation may suffer differing degrees of financial
harm. However, given the Department’s interests as

explained above, we do not believe it is inequitable to

294



This is an unofficial version. The official version will
be published in the Federal Register.

provide each borrower defense applicant with a meritorious
claim with relief that may account for the borrower’s
degree of harm or injury and is in accord with the approach
taken by the courts under common law.

The Department disagrees that a full relief approach
should be taken because of any profit made by the Federal
government on the Federal student aid programs. The
Department is responsible for the interests of all Federal
taxpayers whose taxes fund the Federal student aid
programs, and as stated above, the Department believes an
approach that balances those interests with those of
borrowers seeking borrower defense relief is best served by
taking an approach to relief that would allow for partial
relief, if warranted, whether the loan program proves
profitable or not.

While we understand that some enforcement agencies
and/or financial regulators may seek “full relief” for
consumers under Federal or State consumer protection law,
as pointed out by some commenters, such agencies are not
directly responsible, as the Department is, for the
administration of a Federal benefit program funded by
Federal taxpayer dollars. We also understand that under

some State consumer protection laws, consumers may be able
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to receive similar relief. However, we do not believe such
an approach is appropriate for the borrower defense process
given the Department’s responsibility to Federal taxpayers.
The Department does not possess the authority to authorize
relief beyond the monetary value of the loan made to the
borrower. We note that nothing in Department’s regulations
precludes borrowers, who are unsatisfied with the amount of
relief they receive, from seeking such relief directly from
their schools through the Federal or State court systems
under Federal or State consumer protection law.

We decline at this time to include a specific relief
methodology for borrower defense claims asserted under the
misrepresentation standard for loans first disbursed on or
after July 1, 2020, or to include further conceptual
examples such as those in Appendix A to 34 CFR 668, part
685. While the Department will continue to consider the
borrower’s cost of attendance and the value of the
education provided by the school for borrower defense
claims asserted under the substantial misrepresentation
standard for loans first disbursed on or after July 1, 2017
and before July 1, 2020, we believe that the proposed
regulation appropriately provides the Department with the

flexibility to determine the appropriate measure of relief
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that should be provided to a borrower defense applicant for
claims asserted as to loans first disbursed on or after
July 1, 2020.

As the Department’s standard for borrower defense
claims asserted after July 1, 2020 requires borrowers to
demonstrate financial harm and state the amount of that
harm, the Department believes that it will be able to make
appropriate relief determinations in consideration of the
borrower’s degree of financial harm based upon the specific
circumstances established by borrower defense applicants.

The Department will make its own determination of
financial harm, as defined in § 685.206(e) (4), based on the
information in the borrower’s application, the school’s
response, the borrower’s reply, and any evidence otherwise
in the possession of the Secretary that was provided to
both the school and the borrower. The Department revised
the final regulations to reflect that the Department makes
a determination of financial harm and will award relief
equivalent to the financial harm incurred by the borrower.
As explained above, the Department’s award of relief may
exceed the financial harm alleged by the borrower in the

borrower defense to repayment application. The
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Department’s award of relief, however, may not exceed the
Department’s own determination of financial harm.
“Financial harm” is defined in § 685.206(e) (4), in
part, as the amount of monetary loss that a borrower incurs
as a consequence of a misrepresentation, as defined in §
685.206(e) (3) . Financial harm, thus, will always be
related to an alleged misrepresentation. For example, an
alleged misrepresentation may include a significant
difference between the earnings the institution represented
to the borrower that he or she would be likely to earn
after graduation and the borrower’s actual post-graduation
earnings or aggregate earnings reported by the Department
for the program in which the borrower was enrolled.
Pursuant to the definition of financial harm in §
685.206 (e) (4), the Department will determine how much
relief to award by considering the amount of monetary loss
that a borrower incurs as a consequence of a
misrepresentation and the factors outlined in 34 CFR
685.206(e) (4) (1)-(iv): periods of unemployment after
graduation unrelated to national or local economic
recessions, significant differences in cost of attendance
from what the borrower was led to believe, the borrower’s

inability to secure employment after being promised
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employment, and inability to complete the program because
of a significant reduction in offerings.

The Department would like to be transparent about
relief determinations and has revised the regulations to
expressly state the Department will specify the relief
determination in the written decision and publish decision
letters with personally identifiable information
redacted.!!! Accordingly, the borrower and school will know
how the Department calculated the relief to the borrower.

Unlike the 2016 final regulations, these final
regulations do not expressly state that the Department will
advise the borrower that there may be tax implications as a
consequence of any relief the borrower receives. Such an
express provision is not necessary because the Department
intends to inform the borrower at the outset of the
borrower defense to repayment process that there may be tax
implications, likely by posting such information on the
Department’s website. The Department, however, cannot

provide tax advice, as the tax implications will vary

111 Note: It is possible that particular programs and/or schools are so
small, even including the school or program’s name could be too
revealing. We will consider an exception in these types of
circumstances.
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depending on an individual borrower’s circumstances and
does not wish to mislead borrowers in this regard.

We disagree that the proposed regulation allowing for
partial relief, if warranted, would reduce the Department’s
incentive to monitor schools’ wrongdoing. The Department
actively monitors schools for their compliance with the
Department’s regulations as part of its regular operations
and will continue to do so, regardless of the amount of
borrower defense relief provided to borrowers.

With regard to the possible tax implications and
credit reporting for partial relief awards, the Department
does not have the authority to determine how a full or
partial loan discharge may be addressed for tax purposes.
If a borrower receives a partial loan discharge, then the
Department will update reports to consumer reporting
agencies to which the Secretary previously made adverse
credit reports. The Department has revised 34 CFR §
685.206 (e) (12) (1) to expressly include updating reports to
consumer reporting agencies as part of the “relief” that
the borrower will receive and not “further relief” that a

borrower may receive.
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We maintain our position from the NPRM!!?2 and the 2016
final regulations that the amount of relief awarded to a
borrower during the defense to repayment process would be
reduced by any amounts that the borrower received from
other sources based on a claim by the borrower that relates
to the same loan and the same misrepresentation by the
school as the defense to repayment. To clarify that
position, we are incorporating language from §
685.222 (1) (8) on that point into § 685.206(e) (12) of these
final regulations.

After careful consideration of the comments, our
internal determination processes, and our ability to rely
on the data available to us, we do not support the proposal
to reduce the amount of relief by the amount of credit
balances received by the borrower. The Department now
agrees with the commenters who suggested that, in a
situation where the borrower is granted full relief, the
portion of the loan that can be forgiven should not be
limited to the portion borrowed to pay direct costs to the

institution. The Department will carefully consider the

112 83 FR 37263.
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amount of monetary loss that a borrower incurs as a
consequence of a misrepresentation.

The currently existing regulations, at 34 CFR
685.222 (1) (2) (1), provide that for claims brought under the
substantial misrepresentation standard, as stated in
685.222(d) (1), as to loans first issued on or after July 1,
2017, the Department factors in the borrower’s cost of
attendance (COA) to attend the school, as well as the value
of the borrower’s education. In the preamble to those
regulations, we justified factoring the student’s COA into
determinations of relief by explaining, in part, that the
COA reflects the amount the borrower was willing to pay to
attend the school based upon the information provided by
the school and the Federal student loan programs were
designed to support both tuition and fees and living
expenses. We also noted that we did not believe that an
institution’s liability should be limited to the loan
amount the institution received, because that amount does
not represent the full Federal loan cost to a student for
the time spent at the institution.

We adopt the currently existing regulation’s rationale
here. While it is true that a student may not have taken

out some Federal student loans for living expenses absent
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his or her attendance at the school, the student
nonetheless received the proceeds of that loan to attend
the school. The nexus between any act or omission
underlying a valid borrower defense to repayment claim and
a student’s total COA while enrolled is sufficiently strong
to necessitate full relief, where appropriate.

As a result, in these final regqulations, we will not
exclude credit balances from the relief calculation as to
loans first disbursed on or after July 1, 2020. Relief
will not be limited to those portions of a Direct Loan that
are directly received by the institution. The portions of
the loan that generated credit balances will be included in
defense to repayment loan discharges. Additionally,
treating students who lived on-campus differently than
those who decided, for whatever personal reasons, to live
off-campus would create disparate outcomes between these
two populations of students that would be difficult for the
Department to Jjustify.

Because a borrower must make a defense to repayment
claim within three years of exiting the institution, the
Department does not believe that the loan discharge or
collections should be limited to the amount of payments a

borrower has made during that or any other period of time.
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Debt relief is based on the total debt associated with the
enrollment during which the misrepresentation occurred,
plus accumulated interest.

Because the Department is no longer differentiating
between affirmative and defensive claims, we do not believe
it is necessary to develop different protocols for

assessing harm in either case.

Changes: The Department revised § 685.206(e) (8) (v) to
allow the borrower to state the amount of financial harm in
the borrower defense to repayment application. The
Department will specify the relief determination in the
written decision as provided in 34 CFR 685.206(e) (11) (iidi) .
The Department also is revising the language in
§685.206(e) (8) (vi) with respect to the borrower defense
application, and §685.206(e) (10) with respect to a school’s
submission of evidence.

The Department revised § 685.206(e) (12) (i) to clarify
that the amount of relief that a borrower receives may
exceed the amount of financial harm, as defined
685.206 (e) (4), that the borrower alleges in the application
pursuant to 685.206(e) (8) (v) but cannot exceed the amount

of the loan and any associated costs and fees. The
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Department further revised § 685.206(e) (12) to expressly
note that in awarding relief, the Secretary shall consider
the borrower’s application, as described in 685.206(e) (8),
which includes any payments received by the borrower and
the financial harm alleged by the borrower, as well as the
school’s response, the borrower’s reply, and any evidence
otherwise in the possession of the Secretary, as described
in 685.206(e) (10). The Department also revised the final
regulations in § 685.206(e) (12) (1) to reflect that the
Department makes a determination of financial harm and will
award relief equivalent to the financial harm incurred by
the borrower.

The Department revised 34 CFR § 685.206(e) (12) (i) to
expressly include updating reports to consumer reporting
agencies as part of the “relief” and not “further relief”
that a borrower will receive.

Also, for clarity, we have added to § 685.206(e) (12)
the language included in § 685.222 (i) (8) of the 2016 final
regulations, regarding a borrower’s relief not exceeding
the amount of the loan and any associated fees, and being
reduced by other forms of recovery related to the borrower

defense.
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Comments: Several commenters noted that the
Department requested public comment on potential
calculations for partial relief but did not include a
proposal for how the Department envisions partial relief
might be calculated. These commenters recommended that the
Department propose a methodology in regulation and obtain
public comment on the proposal. One group of these
commenters asserted that a failure to include a proposal
for calculating partial relief in the proposed regulations
is a violation of the notice and comment regquirements of

the Administrative Procedure Act.
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Discussion: The Department disagrees that it should
or is required to publish an internal methodology for
partial discharge for borrower defense in the Federal
Register and seek notice and comment. As noted by the
commenter, the Department sought public comment on
potential methods for calculating relief in the NPRM.
After considering the comments received, the Department
believes that given the many factors involved in making a
borrower defense determination, from those relating to the
availability of data, the specific facts of any individual
claim, as well as the evolution of the types of claims that
are being filed, it is appropriate that the Department
maintain discretion and flexibility to make relief
determinations on a case-by-case basis as appropriate to
the individual circumstances of a particular claim.

The Department also disagrees that it was required to
include a proposal for a partial relief methodology in the
2018 NPRM. In the 2018 NPRM, the Department sought public
comment on methods for calculating partial relief. And,
after reviewing related comments, the Department is
declining to adopt any one uniform methodology in these

final regulations. These actions are in compliance with

307



This is an unofficial version. The official version will
be published in the Federal Register.

the Administrative Procedure Act’s notice and comment

requirements.

Changes: None.

Comments: One commenter expressed appreciation for
the clear statement in proposed 34 CFR 685.206(d) (12) (iii)
regarding the borrower’s right to pursue relief for any
portion of a claim exceeding the discharged amount or any
other claims arising from unrelated matters. However, the
commenter requested additional clarity in proposed 34 CFR
685.206(d) (12) (i), as the commenter stated that if only
partial relief is granted to the borrower, any amounts
granted outside of the Federal borrower defense to
repayment process should first be credited toward loan
amounts that are still owed by the borrower. The commenter
asserted that a borrower’s obligation to repay discharged
amounts should be reinstated as a result of non-Federal
relief only if full relief had been granted in the Federal
process, or when non-Federal relief exceeds the remaining
portion of a borrower’s loan after partial relief has been

provided.
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Several commenters asked the Department to clarify
whether financial aid awards related to private student
loans, veterans benefits, or other losses separate from
those related to Federal student loans (e.g., educational
expenses paid out-of-pocket, tuition payment plans, loss of
state grant eligibility, and payment for childcare or
transportation) should not be used to offset the discharge
of Federal student loans.

Discussion: The Department thanks the commenter for
its support for the clarification in proposed 34 CFR
685.206(d) (12) (11ii) that a borrower is not limited or
foreclosed from pursuing legal and equitable relief under
applicable law for recovery of any portion of a claim
exceeding that the borrower has assigned to the Secretary
or any claims unrelated to the borrower defense to
repayment. This provision is similar to the existing
provision in 34 CFR 685.222 (k) (3) (2017), and the
Department does not consider this a change in its position.

The Department does not agree that it is appropriate
to reinstate an approved borrower defense applicant’s
obligation to repay on the loan when the borrower has
received a recovery from another source based on the same

borrower defense claim, only when the borrower has either
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received full relief from the Department or has received a
recovery that exceeds the remaining portion the borrower’s
Federal loan, if the borrower received a partial borrower
defense discharge. The proposal echoes the language in the
Department’s existing requlation at 34 CFR 685.222 (k) (1)
and also does not represent a change in the Department’s
existing policy. This rule is intended to prevent a double
recovery for the same injury at the expense of the
taxpayer. As provided in the NPRM, because the borrower
defense process relates to the borrower’s receipt of a
Federal loan, we would reinstate the borrower’s obligation
to repay on the loan based on the amount received from
another source only if the Secretary determines that the
recovery from the other source also relates to the Federal
loan that is the subject of the borrower defense.
Recoveries related to private loans and veterans’ benefits,
for example, would not lead to a reinstatement of the

borrower’s obligation to repay the Federal loan.

Changes: None.
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Withholding Transcripts

Comments: One group of commenters supported the
position that a school has the ability to withhold an
official transcript from a borrower who receives a total
discharge of his Federal student loan. These commenters
assert that this has always been the case in instances
where the borrower was provided a loan discharge through
the false certification, closed school, or borrower defense
to repayment provisions.

Many commenters strongly opposed the Department’s
assertion that schools have the ability to withhold
transcripts of borrowers who receive loan discharges. The
commenters concluded that schools have a moral obligation
to maintain and provide students access to their academic
records, especially in the case of education disruption due
to institutional misrepresentation or unforeseen closure.

One commenter noted that it is unclear why, or
whether, a school would have the right to withhold
transcripts of a student who does not owe a debt to the
school or to the Federal government. This commenter
further notes that bankruptcy case law specifically
prohibits the withholding of academic transcripts after a

borrower has his student loan debt discharged; the Family
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Educational Rights and Privacy Act (FERPA) requires that
students be granted access to at least unofficial
transcripts; and that policies pertaining to withholding
transcripts are also a matter of State law and
institutional policy, not Federal law or regulation, such
that the Department’s prohibition may be in violation of
these laws and policies. The commenter also opined that
including this warning in regulation appears to be a threat
intended to deter borrowers from filing claims. The
commenter asserts that this warning is unlikely to deter
frivolous claims since the consequences do not apply to
claimants whose loans are not discharged in full. The
commenter recommends that the Department should not imply
borrowers who receive discharges should not have access to
their transcripts when the Department is not aware of the
school’s policy and has no authority to establish such a
requirement.

Another commenter noted that the allowing schools to
withhold transcripts is a retaliatory directive to schools
to further harm borrowers who have cleared every hurdle to
prove that they have been defrauded.

Discussion: The Department appreciates the commenters

who pointed out that the 2018 NPRM simply acknowledges
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current practice, which allows institutions to establish
their own policies regarding the provision of official
transcripts to students. The Department agrees that as a
result of FERPA regulations, an institution is obligated to
make student’s academic record available to him or her.
However, FERPA does not require an institution to send a
borrower a copy of that record or to provide an official
transcript.

The Department is not requiring institutions to
withhold transcripts. We emphasize the need for
institutions to adhere to applicable State laws and
policies that may prohibit them from withholding
transcripts. To make this clear, we are revising the
regulations to state that the institution may, if allowed
or not prohibited by other applicable law, refuse to
verify, or to provide an official transcript that verifies
the borrower’s completion of credits or a credential
associated with the discharged loan.

The Department is aware that students who are provided
loan relief through bankruptcy may still be able to obtain
transcripts. A significant difference, however, is that
the institution is not asked to reimburse the Department

for any loans taken by the student in the case of a

313



This is an unofficial version. The official version will
be published in the Federal Register.

borrower’s subsequent bankruptcy. But the Department will
seek recovery from the institution for successful borrower
defense claims. However, for those borrowers applying for
borrower defense relief that are not also petitioning for
bankruptcy, the Department believes it is appropriate to
generally inform borrowers through an acknowledgement in
the borrower defense application that a school may withhold
an official transcript, if allowed or not prohibited by
other applicable law, in the event that the borrower
receives full relief. Such a provision will help inform
borrowers of the possibility that the institution may
refuse to verify or provide an official transcript, if
allowed or not prohibited by other applicable law.

The Department is not suggesting that an institution
should withhold a borrower’s official transcript or that an
institution’s right to withhold an official transcript is a
retaliatory act. Borrowers, however, should understand
that by receiving a full loan discharge, there is a
possibility that they may not receive an official
transcript. Understanding this possibility will inform a
borrower’s decision whether to assert that the education
they obtained was actually of no value. The higher

education community consistently makes the case that higher
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education has inherent value beyond that which can be
measured in job placements and earnings. The Department
agrees with that position, which is why we believe that it
would be the rare student who received no value whatsoever
from the educational experience. In such rare cases, the
borrower would have little use for an official transcript
from the institution, such as for the purpose of
transferring credits or using the credentials earned while

in attendance at such an institution.

Changes: We revised the language from proposed
685.206(d) (3) (vi), now in 685.206(e) (8) (vi), to state that
the institution may, if allowed or not prohibited by other
applicable law, refuse to verify, or to provide an official
transcript that verifies the borrower’s completion of
credits or a credential associated with the discharged
loan. As previously stated, the Department also is
revising the language in §685.206(e) (8) (vi) with respect to
the borrower defense application and §685.206(e) (10) with

respect to a school’s submission of evidence.

Transfer to Secretary of Borrower’s Right of Recovery

Against Third Parties
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Comments: None

Discussion: Like the 2016 final regulations, these
final regulations provide that upon granting any relief to
a borrower, the borrower transfers to the Secretary the
borrower’s right of recovery against third parties.113
Unlike the 2016 final regulations, these regulations refer
to “any right to a loan refund (up to the amount
discharged) that the borrower may have by contract or
applicable law with respect to the loan or the provision of
educational services”!l? because “provision of educational
services” is a defined term; the 2016 final regulations
instead reference the contract for educational services.
The 2016 final regulations note such a transfer or rights
from the borrower to the Secretary for the right to recover
against third parties includes any “private fund,” and
these final regulations clarify that the transfer applies
to any private fund, including the portion of a public fund

that represents funds received from a private party.

Changes: None.

113 Compare 34 CFR § 685.222 (k) with 34 CFR § 685.206(e) (15).
114 34 CFR § 685.206(e) (15) (i) .
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BORROWER DEFENSES — RECOVERY FROM SCHOOLS (Sections
685.206 and 685.308)

Institutional Liability Cap

Comments: Several commenters suggested that the
Department’s recovery from institutions for losses related
to the provision of relief to borrowers for borrower
defense applications be subject to a maximum limit. One
commenter suggested that such institutional liability for a
borrower defense claim be capped at some reasonable level
and suggested the amount the borrower had paid on the loan
during the first three years. Another commenter suggested
that the maximum limit should be the amount paid by the
student during the first five years from the student’s last
day of enrollment at the institution. This commenter
asserted that without such a limit, borrower defense
applicants would be able to bring claims at any point
during the repayment of the loan, which could be beyond the
document retention period for the relevant documents and

affect the school’s ability to defend itself.

Discussion: The Department does not agree that there
should be a cap on institutional liability for relief

granted for an approved borrower defense application. The
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Department has an obligation to protect the interests of
the Federal taxpayer and borrowers. As a result, the
Department believes it is appropriate to require an
institution to pay the amount of relief provided in the
borrower defense process based upon the institution’s act
or omission. In the separate recovery proceeding against
the institution brought under 34 CFR part 668, subpart H,
the institution will have the opportunity to dispute the
amount of the liability.

We also do not agree that schools will be limited in
their defense against a borrower defense relief liability
to the Department without a maximum liability limit or a
change to the proposed time limit on the Department’s
ability to recover from the school. The new requirements
will apply to borrower defense relief granted as to loans
first disbursed on or after July 1, 2020. We believe that
schools will adjust their business practices to maintain
documents for students with loans first disbursed on or
after July 1, 2020, in anticipation of borrower defense

claims from those students.

Changes: None.
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Limitations Period for Recovering Funds from Schools

Comments: One group of commenters offered support for
the Department’s proposal for a five-year limitations
period for the Department’s ability to recover funds from
schools in the event of a loan discharge as a result of an
approved borrower defense application and requested we
include a definition of “actual notice.”

One commenter objected to the five-year limitations
period and suggested that the recovery period should be
aligned with the three-year record retention regquirement.

Another commenter supported the establishment of a
time limit for the Secretary to initiate an action to
collect from the school the amount of any loans discharged
for a successful borrower defense to repayment claim, but
recommended that this limit be consistent with the standard
civil statute of limitations of six years.

One commenter suggested that the Department maintain
the language in the 2016 final rules (in 34 CFR 685.206 and
685.222 (2017)) allowing the Department to recover from a
school the amount of borrower defense relief awarded by the
Department, within the later of three years from the end of
the last award year that the student-applicant attended the

institution or the limitation period that would apply to
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the cause of action or standard that the borrower defense
claim is based, or at any time notice of the borrower
defense claim is received during those periods. This
commenter stated that the Department’s proposal to have a
three-year time limit from the last award year the student
was enrolled in the institution for such actions related to
loans first disbursed before July 1, 2019 is contrary to
the Department’s stated goal of protecting taxpayers. This
commenter also stated that the Department’s proposed five-
year time limit from the time of the borrower defense
adjudication for loans first issued on or after July 1,
2019 was a strong proposal.

Another group of commenters also cited the approach in
the 2016 final regulations, which the commenters implied
echoes State law concepts such as tolling and discovery to
statutes of limitation and asked why the Department has
proposed rescinding such provisions. These commenters
asserted that the 2016 final regulations seem to allow the
Department to recoup more money from institutions and
lessen taxpayer liability and were concerned about the
budget impact of the proposal. These commenters also asked
why the Department’s proposal for a five-year limitation

period for recovery actions based upon borrower defense
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relief granted for loans first disbursed on or after July
1, 2019, should not also apply to actions based upon loans
first disbursed before July 1, 2019.

Discussion: The Department appreciates the comments
in support of the five-year limitations period for the
Department to initiate a proceeding against a school. The
final regulations provide that such a proceeding will not
be initiated more than five years after the date of the
final determination included in the written decision
referenced in § 685.206(e) (11), and the school will receive
a copy of the written decision pursuant to § 685.206(e) (11)
for its records. The written decision will provide
adequate notice of when the five-year period begins for
schools.

The Department believes that since an institution will
be provided the opportunity to respond to the borrower’s
defense to repayment claim in the course of the borrower
defense adjudication process, and that claim must be made
within three years after the student leaves the
institution, the institution will be made aware of the need
to retain records relevant to its defense for a borrower
defense to repayment claim and adjust its business

practices accordingly. As a result, the Department does
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not agree that a longer time limit, such as six years, for
a recovery proceeding is necessary. As explained in the
2018 NPRM, one reason for the recovery action limitation
period to be three years is to align with the document
retention requirements under the Department’s regulations.
We acknowledge that schools will retain records once aware
of a need due to potential liability from borrower defense
applications. The three-year document retention period is
one, among other justifications, for the limitations
period.

Further, the Department has decided not to align with
the typical statute of limitations in civil statutes
because that period of time is based on when the alleged
act occurred. For a student enrolled in a bachelor’s or
graduate program, the student may not have had the
opportunity to complete the program within that time
period, and therefore may not understand that the
institution made misrepresentations during the admissions
process or enrollment period. Therefore, the Department is
using established timeframes that are based on when the
student left the institution rather than when the alleged
act or omission occurred. The Department believes that a

borrower should have three years subsequent to leaving an
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institution during which time he or she can submit a
defense to repayment application.

The Department believes it is similarly appropriate to
establish a timeframe during which it can initiate a
collection claim against an institution. The Department
believes that the proposed timeframe establishes clear
expectations for schools that will provide them with some
certainty for their planning and operational needs and will
also allow the Department to meet its responsibility to
Federal taxpayers. The process by which the Department
initiates a collection action against an institution is
separate from the process by which the Department
adjudicates a defense to repayment claim. Although the
Department does not anticipate that it would typically take
that long to initiate collection actions, the Department
needs sufficient time to initiate that process. The
Department believes that five years is ample time to
complete that process and collect from the school the
amount of the loan discharged.

The amount the Department may collect from the
institution is limited to the amount of loan forgiveness
granted as part of the defense to repayment determination.

Even if it takes five years for the Department to initiate
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that collection, the amount collected will be limited to
the amount of loan forgiveness awarded by the Department at
the time of the claim adjudication. The Department will
inform the institution at the same time it notifies the
borrower of the outcome of the adjudication process.

For the reasons stated above, we are taking a
different approach for recovery actions for borrower
defense relief based upon loans first issued on or after
July 1, 2020. Upon further consideration, the Department
has also decided to retain the recovery process time limits
and requirements in the 2016 final regulations, at 34 CFR
685.206 and 685.222 (2017), for loans first disbursed
before July 1, 2020. As these provisions are currently
effective, we do not believe this approach will
disadvantage schools that have already made adjustments in
their document retention policies and procedures in
anticipation of these recovery provisions.

The Department also wanted to assure that a school
will receive timely notice of a borrower’s allegations in a
borrower defense to repayment application and is revising
these regulations to state the Department will notify the
school within 60 days of the date of the Department’s

receipt of the borrower’s application. Such timely
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notification will place the school on notice to preserve
any records relevant to the borrower defense to repayment
application and begin to prepare its response.

As was the case in the NPRM, these final regulations
expressly state that the Department may initiate a
proceeding against provisionally certified institutions to
recover the amount of the loan to which the defense applies
in accordance with 34 CFR part 668, subpart G. Such a
provision is consistent with 34 CFR part 668, subpart G, as
provisionally certified institutions are participating
institutions as defined in 34 CFR 668.2 and receive title

IV, Federal Student Aid.

Changes: We have revised 34 CFR 685.206 to reflect
that the borrower defense standard, adjudication process,
and recovery proceedings are tied to the date of first
disbursement of the Direct Loan or Direct Consolidation
Loan. We also clarified that the five-year limitations
period on Departmental recovery actions against schools is
applicable for borrower defense claims asserted as to loans
first disbursed on or after July 1, 2020. The Department
also revised 34 CFR 685.206(e) (16) (ii) to state the

Department will notify the school within 60 days of the

325



This is an unofficial version. The official version will
be published in the Federal Register.

date of the Department’s receipt of the borrower’s

application.

Comments: None.

Discussion: The Department proposed in the 2018 NPRM
to promulgate a regulation that the school must repay the
Secretary the amount of the loan which has been discharged
and amounts refunded to a borrower for payments made by the
borrower to the Secretary, unless the school demonstrates
that the Secretary’s decision to approve the defense to
repayment application was clearly erroneous. Upon further
consideration, this amendatory language does not align well
with 34 CFR part 668, subpart G, which provides the rules
and procedures for the Department to initiate a recovery
proceeding against a school. Additionally, the Department
stated in the preamble of the 2018 NPRM: “The burden of
proof rests with the Department, and the school has an

opportunity to appeal the decision of the hearing official
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to the Secretary.”1!® A clearly erroneous standard is
inconsistent with the Department’s intention and statement
that the burden of proof lies with the Department.
Accordingly, the Department is withdrawing this proposed

regulation.

Changes: The Department withdraws the proposed
regulation that the school must demonstrate the Secretary’s
decision to approve the defense to repayment application
was clearly erroneous.

PRE-DISPUTE ARBITRATION AGREEMENTS, CLASS ACTION WAIVERS,
AND INTERNAL DISPUTE PROCESSES (Sections 668.41 and
685.304)

Legal Authority and Basis for Regulating Class Action

Waivers and Arbitration Agreements

115 83 FR 37263.

327



This is an unofficial version. The official version will
be published in the Federal Register.

Comments: A group of commenters argued that the HEA
grants the Department legal authority and wide discretion
to place conditions upon the receipt of title IV funding by
participating schools, including restricting or prohibiting
the use of pre-dispute arbitration agreements or class
action waivers.

A number of commenters challenged the assertion in the
2018 NPRM that the 2016 final regulations’ limitations on
the use of mandatory arbitration and class action waivers
were not consistent with law. These commenters disagreed
with the Department’s citation to the Supreme Court’s
decision in Epic Systems Corp. v. Lewis, 138 S. Ct. 1612
(2018) and the reference to a congressional resolution
disapproving a rule published by the CFPB that would have
regulated certain pre-dispute arbitration agreements.

These commenters argued that neither the Supreme Court
decision, nor Congress’ action, has any bearing on the
authority of the Department to include contractual
conditions relating to arbitration as part of a program
participation agreement or contract. In addition, the
commenters noted that Congress did not take any action to

disapprove the 2016 final regulations.
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Discussion: The Department agrees with the commenters
who argued that the HEA grants the Department legal
authority and wide discretion to place conditions upon the
receipt of title IV funds. That authority includes
restricting, prohibiting, and, importantly, encouraging the
use of pre-dispute arbitration agreements and class action
wailvers.

The Department respectfully disagrees with the
commenters’ assertion that the 2018 NPRM’s reliance on the
Epic Systems decision and the congressional resolution
disapproving the CFPB rule were invalid. The Department
cited Epic Systems because it is consistent with
precedential decisions in Federal court in favor of
establishing “a liberal federal policy favoring arbitration
agreements”11® and decisions against prohibitions on class
action waivers.!l?” Together, these three cases stand for
the proposition that, absent a contrary congressional
mandate, Federal policy favors arbitration agreements.

Given the Court’s precedents, Congress’ resolution

disapproving the CFPBR’s rule